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Judgment Days

In this issue — the first in our 25 year
of publishing! — we review some of
the cases that illustrate the variety and
complexity of recent environmental
litigation. Our cover story discusses the
critically important decision of a federal
judge in a case involving the discharge
of wastewater into injection wells near
the Lahaina coast, while a sidebar looks
at the potential consequences this could
have for Hawai‘i County.

Other articles examine litigation
regarding the troubled ‘Aina Le‘a
development on the Big Island (will it
ever end?); Jimmy Pflueger’s ongoing
defiance of court orders; the planned
construction of telescopes on Haleakala
and Mauna Kea; the expansion of the
Waimanalo Gulch landfill on O‘ahu;
and the dispute over a variance for a
new wing of the Moana Surfrider hotel.
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Federal Judge Is Unsparing of County
In Finding Lahaina Plant Violates Law

ince the early 1990s, Maui County has

been aware of a probable connection
between the wastewater it injects into the
ground below the Lahaina sewage treat-
ment plant and the nearby coastal waters.

And foralmostaslong, ithas clung to the
position that despite growing evidence of
the connection, it did not need to obtain
the permit under the Clean Water Act that
would allow it to legally discharge pollut-
ants.

Federal Judge Susan Oki Mollway heard
all of the county’s excuses — that the connec-
tion between the wastewater and the coastal
waters was not harmful; that the wastewater
was not, in fact, a pollutant; that the link
between the injection wells and the ocean
was not something that could be regulated
under the Clean Water Act. As a kind of
hail-Mary pass, the county even applied for
a National Pollutant Discharge Elimina-

tion System (NPDES) permit after the
county was sued. It then argued to the judge
that she should stay any decision in the case
brought by four non-profit organizations
that challenged the county’s practice and
instead await the state Department of
Health’s decision on the permit applica-
tion.

Mollway didn’t buy any of it.

On May 30, the judge handed down a
59-page order that tossed out every argu-
ment the county made, leaving it poten-
tially liable for many millions of dollars in
fines. David Henkin, the Earthjustice at-
torney who argued the case on behalf of the
Hawai‘t Wildlife Fund, the Sierra Club-
Maui Group, the Surfrider Foundation,
and the West Maui Preservation Associa-
tion, said in a news release that the
maximum penalties “already exceed $100

to page 9
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Dye is poured directly into an injection well at the Lahaina plant
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A Rocky Road: What is going on with the
Aha Moku Advisory Committee (AMAC),
the state agency established two years ago by
the Legislature to provide the Department of
Land and Natural Resources with manage-
ment advice from native Hawaiian cultural
practitioners?

On Ofahu, at least, a rift appears to have
formed over how the island’s committee rep-
resentative is selected. Committee members
are supposed to be selected by practitioners
from each island, according to AMAC execu-
tivedirector Leimana DaMate. Butatarecent
briefingbefore the Board of Land and Natural
Resources, AMAC member Rocky Kaluhiwa
described what she sees as an illegitimate
attempt to replace her as the O‘ahu represen-
tative. She said she was informed atan AMAC
meeting held for some reason at the offices of
the federal Western Pacific Fishery Manage-
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ment Council that commercial fisherman
Makani Christensen would be representing
O‘ahu instead.

“It was a surprise to me,” she said.

Christensen hinted that the reason for the
change was due to Kaluhiwa’s lack of com-
munication with O‘ahu cultural practitio-
ners.

“Theflowupand down thechain ... isnot
happening,” he said.

DLNR director William Aila admitted
that one of the challenges now with the
AMAC is that the Legislature didn’t say how
the aha moku councils under the AMAC
should be created.

“We have different groups saying they’re
the council,” he said.

In any case, AMAC’s future is murky.
DaMate told the Land Board that the
committe began its advisory work only last
July. With the Legislature failing to appropri-
ateany money for AMAC this pastsession, it’s
unclear how it will continue.

A Whale of a Permit: The National Marine
Fisheries Service has disclosed that it intends
to issuca three-year permit that will allow the
Hawai‘i longline fishing fleet to incidentally
catch endangered humpback whales, sperm
whales, and false killer whales belonging to
the Main Hawaiian Islands insular stock.
Before issuing the permit, NMFS had to
determine that the fishing effort “will have a
negligible impacton theaffected stocks,” that

¢
Quote of the Month

“Ir is magical thinking that you can
dump that much sewage
down a lava tube and not have it
move downslope.”

— Steve Holmes

¢

a recovery plan had been or would be devel-
oped, and that a take-reduction plan and
monitoring program were in place.

Comments on the draft permit will be
received through July 14. To view the pro-
posed permit terms and background infor-
mation, or to submita comment, go to: hzp:/
fwww.regulations.gov. In the search field, en-
ter 79 FR 33726.
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Humpback whale.

Too Many Whales? A petition to remove the
Central North Pacific (including Hawai‘)
stock of humpback whales from the endan-
gered species list is still pending a decision
from NMFS. That did not stop Sen. Malama
Solomon, however, from stating in a recent
talk to constituents that there were in excess of
20,000 whales clogging up waters around the
Main Hawaian Islands. “Right now, ... you
hit a whale, you're to blame,” she said “The
whale is blameless. Okay, I have a problem
with that.” She went on to urge delisting not
only of the humpbacks, butalso the green sea
turtle, which enjoys protection as a threat-
ened species.

Solomon ridiculed opponents of delisting
the turtles. “ ‘Nooo, don’t delist them!’,” she
mocked them as saying. “Well, you know
what? It’s costing you money, costing the
taxpayer money — dollars that could be used
in other areas” such as “the protection of
other endangered species that our state may
feel is a priority.”

Solomon faces a challenge from former
state Sen. Lorraine Inouye in the upcoming
Democratic primary.
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Maui Telescope Opponents Lose Appeal
Of Haleakala Management Plan Study

Kgakila ‘o Haleakala, the group that is
pposed to the construction of the Ad-
vanced Technology Solar Telescope (ATST)
near the summit of Haleakala, was dealt a
setback when the Intermediate Court of Ap-
peals, inarulingissued June 9, upheld alower
court decision regarding the environmental
documentation prepared for the University
of Hawai‘i’s management of the Haleakala
observatory area.

Kilakila had argued that the management
plan necessitated preparation of a full envi-
ronmental impact statement, pursuant to
Chapter 343 of Hawai‘i Revised Statutes —
the Hawai‘i Environmental Protection Act.
The University of Hawai'i at Manoa, which
manages the 18-acresite, had prepared onlyan
environmental assessment and, on that basis,
had determined in November 2010 that there
would be no significant environmental im-
pact related to the management plan per se.
The EA did acknowledge that individual
projects undertaken in the context of the plan
might have such consequences, but for such
projects, separate documents complying with
Chapter 343 would be required. One such
project was the ATST, for which the univer-
sity had prepared an EIS in roughly the same
time frame as the management plan.

The state Board of Land and Natural
Resources approved the management plan
on December 1, 2010. Later that month,
Kilakila, which had earlier challenged the
management plan EA in 1* Circuit Court,
amended its complaint. Attorneys David
Kimo Frankel and Camille Kalama with the
Native Hawaiian Legal Corporation, repre-
senting Kilakila, now asked that the court not
only find that the university violated Chapter

Mezzanine view

343, but also that it:

* Require the university to prepare a full-
blown EIS for the management plan;

* Find that the university improperly ac-
cepted the plan’s final EA;

e Declare that the management plan
would in fact have a significant impacg

* Declare that the management plan it-
self is null and void; and

* Declare that all permits granted pursu-
ant to the management plan, notably includ-
ing the Conservation District Use Permit
(CDUP) for the ATST, are also null and void.

At the same time, Kilakila was challenging
the Land Board’s refusal to grantita contested
case hearing before it issued a CDUP for the
telescope’s construction. Although the board
appointed a hearing officer a few weeks later,
and the contested case was held later that
summer, it refused to prohibit the university
from proceeding with work on the telescope
pending the contested-case outcome. Kilakila
eventually prevailed in that case, with the
Hawai‘i Supreme Court rulinglast December
that the Land Board erred in its action to
award a final CDUP before even deciding
whether a contested-case hearing should be
conducted.

(Following the contested-case hearing in
2011, the Land Board voted once more on the
CDUP application for the telescope. As be-
fore, on November 9, 2012, the board ap-
proved the permit. Once again, Kilakila ap-
pealed the decision. With a lower court
upholding the board’s action, the case is now
before the Intermediate Court of Appeals. In
June, the ICA denied Kilakila’s request for an
injunction while the appeal is pending.)

In the case that the ICA decided on June 9,
Kilakila had argued
that the university
failed to consider sec-
ondary and cumula-
tive impacts resulting
from the management
plan. It also appealed
the lower court’s rul-
ing that limited
Kilakila’s ability to
obtain through dis-
covery documents
held by the university
inassociationwith the
preparation of the
management plan
and the telescope EIS.

(Many of those documents were obtained,
however, through filing of a document re-
quest pursuant to the state’s Uniform Infor-
mation Practices Act. For more on this, see the
article in the April 2012 Environment Hawai?,
“Abercrombie, Inouye Offices Accused of
Interfering with Hearing on Telescope.”)

On the matter of limited discovery, the
ICA deferred to the lower court. Expanding
the record before the court by including
university documents was not required, the
judges stated. “Whether the Management
Plan’s EA and its Negative Declaration com-
plied with HRS Chapter 343 is a question of
law that does not require factual determina-
tions beyond the administrative record,” they
found.

As to the management plan itself, the
appeals judges wrote: “Much of Kilakila’s
challenge of the Management Plan’s Final EA
is founded not on the contention the Man-
agement Plan will likely have a significant
impact on the environment, but is instead
founded on the contention the Telescope
Project [i.e., the ATST] has a significant im-
pacton the environment.” But, they go on to
write, that project “had both a final EIS and
supplemental cultural impact statement.”

After quotinglong passages from the man-
agement plan, the judges concluded: “This
record does not show that the University
failed to follow the proper procedures ...
when it made the Negative Declaration for
the Management Plan. As such, the circuit
court did not err by granting summary judg-
ment in favor of the university.”

(Last December, the ATST was renamed
the Daniel K. Inouye Solar Telescope.)

3%

Groups Appeal Ruling
On Thirty-Meter Telescope

n June 3, the six parties who challenged
the award of a Conservation District
Use Permit for construction of the Thirty-
Meter Telescope on Mauna Kea filed notice
of their intent to appeal alower court ruling in
the case to the Intermediate Court of Appeals.

Judge Greg K. Nakamura of the 3 Cir-
cuit Court issued his final ruling in the
administrative appeal of the Land Board’s
award of the CDUP. Nakamura upheld the
board’s decision.

The parties appealing the decision are
Mauna Kea Ainana Hou, led by Kealoha
Pisciotta; Clarence Kukauakahi Ching; the
Flores-Case ‘ohana; Deborah Ward; Paul K.
Neves; and KAHFEA: The Hawaiian-Environ-
mental Alliance.

Attorney Richard Naiwieha Wurdeman,
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representing the petitioners, had not filed a
brief with the ICA by press time. However,
Nakamura’s order lists — and dismisses — the
points the petitioners raised in their original
appeal of the Land Board’s award of the
CDUP.

Wurdeman had argued at the outset that
the December Supreme Court decision,
which faulted the Land Board for issuing a
CDUP before the contested-case hearing, ap-
plied to the TMT permit as well. Namakura
found otherwise.

In contrast to the Kilakila case, Namakura
wrote, “after preliminarily granting the
CDUP, the BLNR immediately ordered thata
contested case hearing be held, stayed the
permit, and only entered its final decision and
order after the contested case hearing had
been concluded.”

The petitioners also argued that, as
Nakamura characterized it, “the use of Con-
servation District land for astronomy facili-
ties inherently violates the eight criteria” that
the Department of Land and Natural Re-
sources’ administrative rules set forth for per-
mitted uses in thatdistrict. Yetanother partof
thesame rule, he continued, “makes clear that
astronomy facilities under an approved man-
agement plan are appropriate in the Resource
subzone, which is where the project is to be
located. Accordingly, the Court finds that
Appellants’ premise that use of Conservation
District Land for astronomy facilities inher-
ently violates [DLNR rules] lacks merit.”

Norwas Nakamura going to second-guess
the Land Board’sdetermination thatthe TMT
project satisfied the eight criteria in the rules.
“Appellants have challenged the BLNR s find-
ings on the eight criteria as being clearly
erroneous.... [ITThe Court finds that the
BLNR’s findings are amply supported by the
reliable, probative, and substantial evidence,
and are not clearly erroneous; the Court
further finds that Appellants’ challenges to
the BLNR’s [Findings of Fact and Conclu-
sions of Law] with respect to the eight criteria
are unfounded and that reversal of the Deci-
sion and Order under the standards set forth
[by DLNR rule] is not warranted.”

The petitioners claimed that their exper-
tise in cultural practices of Hawaiians was
disregarded and that therefore the permit
should be denied. Here is Nakamura’s take
on that: “In the contested case hearing, at
Appellants’ request, the parties stipulated that
Appellants Neves, Ching, Flores, Case, and
Pisciotta would be recognized as expert wit-
nesses on their cultural practices regarding
Mauna Kea. Appellants now argue that this
stipulation somehow resulted in their provid-
ing insufficient evidence of traditional and
customary native Hawaiian cultural prac-

tices.” After reviewing the record, Nakamura
wrote, “the Court finds that Appellants were
afforded the full opportunity to provide their
written direct testimonies prior to the stipu-
lation, and were also afforded an opportunity
to provide oral summaries of their testimo-
nies after the stipulation. Appellants also
appear to argue that it was assumed, based on
the stipulation, that certain expert opinion
testimony would be deemed conclusive.
However, clearly, the presentation of expert
opinion testimony is not conclusive; as with
any testimony, the factfinder may accept or
reject it. ... The Court, therefore, rejects Ap-
pellants’” arguments.”

8%

Hanabusa Fails in Challenge
Of Waimanalo Gulch EIS

hefinal environmental impactstatement

prepared for the expansion of
Waimanalo Gulch landfill has once again
withstood a court challenge from U.S. Rep.
Colleen Hanabusa.

Hanabusa, who hasa residence in the Ko
Olina development makai of the landfill,
has long objected to the operation of the
landfill, which is the only facility permitted
to receive municipal solid waste in the City
and County of Honolulu. The landfill also
takes in ash from the nearby HPOWER
waste-to-energy plant, which burns mostof
the solid waste collected by county garbage
trucks.

Inlate 2008, Hanabusa—at the timeastate
senator representing O‘ahu’s leeward coast —
filed a complaint in 1 Circuit Court that
claimed that the EIS prepared in connection
with an application for the Special Use Per-
mit needed for the city to expand the landfill
by 92.5 acres was deficient in several key
respects. Judge Rom Trader found in the
city’s favor in April 2010, and Hanabusa
appealed.

On May 30, the Intermediate Court of
Appeals upheld the lower court ruling.
Amongother things, Hanabusa had argued
that the final EIS had not been prepared
“in good faith” because the scope of the
project it described differed from the
projectdescribed in the SUP application. As
theappellate courtnoted, “Hanabusa claims
that the Final EIS only addressed the im-
pacts of a 92.§ acre expansion ... and there-
fore could not be used to support SUP-2,
which encompassed the use of the entire
200-acte property for landfill operations.”

However, the ICA went on to note,
“Hanabusa had fair notice that the [county’s
Department of Environmental Services]

was preparing the Final EIS to support the
use of the entire 200-acre property.”

The public was given ample notice, the
ICA said, that the project for which approval
was sought was an expansion of the landfill
and its continued use beyond May 1, 2008.
“Both the Draft and Final EIS ... refer to the
area of the site as 200 acres... In addition,
both the Draftand Final EIS are replete with
references to the entire 200-acre property and
landfill operations relevant to the entire prop-
erty, not just the proposed 92.5-acre expan-
sion.”

Hanabusaalone didn’tget that message,
apparently. “Comments received in re-
sponse to the EIS preparation notice and
draft EIS provide further proof of the gen-
eral understanding that the proposed ac-
tion encompassed the entire property,” the
ICA noted. “Viewed in context, we con-
clude that the Final EIS, and the other
materials published by the DES during the
EIS review process, adequately disclosed
that the proposed project ... encompassed
landfill operations on the entire 200-acre
property.”

As to Hanabusa’s argument that the EIS
was inadequate in several important re-
spects, the ICA dismissed those as well.
“The Final EIS was thorough and compre-
hensive, consisting of three volumes and
over 1,900 pages,” the ICA wrote. It ad-
equately discussed alternatives and de-
scribed the setting and potential impacts,
the courtfound. Otherargumentsshe made
concerning past landfill operations, im-
pacts to Ko Olina, landfill stability, and the
like, were dismissed with the statement that
Hanabusa “does not provide significant
details or argument with respect to these
claims, or cite legal authority that per-
suades us.”

The EIS, the ICA concluded, was indeed
sufficient and, quoting Judge Trader’s deci-
sion, “was compiled in good faith and sets
forth sufficient information to enable the
decision-maker to consider fully the environ-
mental factors involved and to make a rea-
soned decision after balancing the risks of
harm to the environmentagainst the benefits
to be derived from the proposed action, as
well as to make a reasoned choice between
alternatives.”

8%

Federal Appeals Panel
Hears ‘Aina Le‘a Arguments
even current and former Land Use Com-

mission members will have to waitawhile

longer to learn whether they’re individually
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An unfinished building at the ‘Aina Le‘a site.

liable for damages incurred by the developer
and landowner of the Villages of ‘Aina Le‘a
project in Puako, Hawai‘i.

In 2011, those commissioners killed — at
least temporarily — the nascent develop-
mentwhen they voted to revertabout 1,060
acres there from the Urban District to the
Agricultural District because the developer,
DW ‘Aina Le‘a, had failed to meet the
LUC’s deadline to build affordable hous-
ing.
On behalf of the LUC, deputy attorney
general William Wynhoff has argued that
the commissioners are entitled to immu-
nity because they were acting in their offi-
cial, quasi-judicial capacity, not as indi-
viduals. Attorney Bruce Voss, representing
landowner Bridge ‘Aina Le‘a, has coun-
tered that the commissioners were not only
acting as judges, they were also enacting
legislation and enforcing it, and, therefore,
were not entitled to immunity.

OnJune 10, after hearing arguments from
Vossand Wynhoff, the 9 U.S. Circuit Court
of Appeals quickly decided to postpone delib-
erations until the Hawai‘i Supreme Court
decides on the broader appeal of the LUC
decision by Bridge and DW ‘Aina Le‘a.

Wynhoff called it a $30 million case, refer-
ring to the ballpark amount mentioned by
Bridge and DWAL, but the actual damages, if
any, won’tbedecided atleastuntil the Hawai‘i
Supreme Court rules on whether the LUC
erred in its decision.

The Hawai‘i Supreme Court was sched-
uled to hear oral arguments in that case late
last month and, given its recent activity, is

expected to issue a decision within about six
months.

During the hearing before the federal ap-
peals court, one of the judges asked Voss why
the reversion wasn’t simply a bad decision by
the LUC (perhaps covered by immunity stat-
utes), rather than a legislative act.

Voss suggested that different standards
applywhen an agency takes on multiple roles.

In any case, U.S. Circuit Judge William
Fletcherconcluded, “We can’tdecidewhether
there is a taking until we know what the state
[Supreme Court] is going to do.”

He, at least, seemed to think the Bridge
was likely to prevail.

“AsIread the [3rd Circuit Court] decision,
you guys were right ten ways from Sunday. If
you don’t win, I'll be astounded,” Fletcher
told Voss.

Among other things, 3¢ Circuit Judge
Elizabeth Strance ruled in 2012 that the LUC
had failed to win the six votes necessary for a
reversion and that the reversion violated state
lawbecauseitdid notcomplywith the Hawai'i
General Plan.

The state appealed her decision in both
stateand federal court, but U.S. District Judge
Susan Oki Mollway chose to wait until the
state case concluded.

In the meantime, Wynhof said, one and
perhaps even two individual commissioners
have lost out on loans as a result of the
pending litigation.

(For background on this case, read “State
Supreme Court, Federal Appeals Court
Schedule Hearings Over ‘Ainale’a Disputes,”
in our June 2014 issue.)

£33
Pflueger Loses Again

ames Pflueger does not give up withouta

long fight. It took more than a decade for
the state to win a Hawai‘i Supreme Court
decision regarding a $4 million fine against
him for reef damages at Pila‘a, Kaua‘i. And
a related case involving his neighbors in the
area has only recently been resolved — that
is, unless he decides to appeal, again, to the
state Supreme Court.

Last month, the Intermediate Court of
Appeals rejected Pflueger’s “meritless” ap-
peal of a 5 Circuit Court order requiring
him to grant kuleana landowners Richard,
Amy, and Nicholas Marvin a perpetual
easement to their property.

The case stems from a 2001 mudslide.
Previous court actions determined that
Pflueger’s company, Pila‘a 400, LLC, had
caused the slide, which smothered the
Marvins’ home and fouled the reefin Pila‘a
Bay. The Marvins sued for damages as well
as an injunction against Pflueger, who had
begun obstructing access to their home
with fences, machinery and vehicles.

The st Circuit Court ruled in the
Marvins’ favor in 2007 and required
Pflueger to grant the family an easement
through his property. The ICA supported
that decision and so did the Supreme
Court.

But when presented with an easement
document in 2012, Pflueger refused to sign
it. The Marvins then sued to force him to
and also sought per diem fines and attor-
neys’ fees. The circuit court again found in
their favor, with the judge stating that there
was no question in her mind that the relief
the Marvins were secking was “fully war-
ranted with the final decision by the
[Hawai‘i] Supreme Court.”

Undeterred, Pflueger appealed the
court’s decision to the ICA last year,
arguing, among other things, that the
ICA and the Supreme Court decisions in
the initial suit did not address the merits of
the case.

To this, the ICA stated in its June 10
decision granting the Marvins’ motion
for a writ of assistance and execution
that Pflueger’s contention that the
Hawai‘i  Supreme Court failed to affirm
the Circuit Court’s 2007 order was base-
less.

What's more, “Pflueger essentially asks
this court to review a decision of the Hawai'‘i
Supreme Court. ... This, we cannot do,”
the ICA wrote. —P.Tand T.D.
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Opponents of Moana Surfrider Expansion
Will Have Case Heard by Supreme Court

he Hawai‘i Supreme Court will hear

the appeal of a variance granted by the
Cityand County of Honolulu to allow Kyo-
ya Hotels & Resorts to build a high-rise
wing of the Moana Surfrider hotel, a Waikiki
icon.

The Surfrider Foundation, Hawai‘i’s
Thousand Friends, Ka Iwi Coalition, and
KAHFEA: The Hawaiian-Environmental Al-
liance are the appellants contesting the deci-
sion of the Honolulu Zoning Board of
Appeal (ZBA) to uphold a variance awarded
by the director of the county Department of
Planning and Permitting. The variance
would allow Kyo-ya to build a 26-story, 308-
foot-high Diamond Head wing with 6o
hotel units and about 8o condos on the site
ofan existing eight-story wing, even though
beginning at the 16™ floor, all of the new
construction would encroach into the
coastal and building-height setbacks estab-
lished for the Waikiki Special District. If the
setbacks were to be enforced, construction
could only rise about 170 feet.

Kyo-ya claims that a 1965 agreement
should override any more recent setback
requirements. Under that agreement with
the state, the hotel’s then-owners promised
not to challenge a beach expansion project
that the city anticipated would be under-
taken by the Army Corps of Engineers. In
return, the beach fronting the hotel would

be extended some 180 feet seaward of where
itexisted in the early 1960s. (Since 1965, the
beach has been built up several times, but
never to the extent anticipated in the agree-
ment. Most recently, in May 2012, the
Departmentof Land and Natural Resources
completed a project to widen the beach in
front of the Surfrider Hotel by not quite 40
feet.)

The unfulfilled agreement, then, was
one of the bases for the “hardship” excep-
tion to the setback rule that Kyo-ya cited
when it sought the variance from DPP
director David Tanoue in 2010. “Had the
beach been constructed by the state, as
contemplated by the 1965 beach agree-
ment,” the company’s attorneys stated in a
memorandum supporting the variance ap-
plication, “itislikely that the beach fronting
the Diamond Head Tower site would be
approximately 180 feet wider than it is
today... Had this occurred, we believe that
almost no portion of the proposed Dia-
mond Head Tower would encroach into
the coastal height setback.” The “statutory
test for locating the shoreline ... is in many
respects inappropriate and unfair in this
particular instance,” they claimed.

Tanoue went along with the argument.
One of the conditions he attached to the
variance requires the new tower to comply
with the coastal height setback of one foot
height for one foot

KALAKAUA AVENUE

[ | moANA.
SURFRIDER ARRIVAL
i PAVILLION

A layout of the planned Diamond Head tower shows the building is set back more than
40 feet from the certified shoreline — and more than 100 feet from what is claimed as the

seaward boundary of Kyo-ya’s property.

distance of setback
from the shoreline
contained in the
Waikiki Special
District rules. Or-
dinarily,  that
would mean that
foreach foot of set-
back from the cer-
tified shoreline, a
building could rise
afoot, so thata3oo
foot  building
would need to be
no closer than 300
feet from the
shoreline. But in
his conditions,
Tanoue set as the
“shoreline” a line
180 feet seaward of
the existing con-
crete wall fronting

KUHIC BEACH
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the hotel. In other words, he went along
with the fiction that the beach-widening
projectanticipated in thatunfulfilled agree-
ment had established the baseline for mea-
suring a setback nearly half a century later.
As a result, the planned new construction
will actually encroach 74.3 percent into the
setback area, were it to be calculated on the
basis of the current certified shoreline.

InAugust2012, the county’s Zoning Board
of Appeals upheld Tanoue’s decision against
achallenge from the groups now appealing to
the Supreme Court. According to an article
by Andrew Gomes in the Honolulu Star-
Advertiser, theboard “noted thatits roleis not
to second-guess merits of a discretionary de-
cision” by the DPP director.

Attorneys’ Fees

In its objection to the opponents’ petition
to transfer the case to the Supreme Court,
attorneys for Kyo-ya raised the issue of their
own appeal of a lower court’s ruling deny-
ing their motion to recover attorneys’ fees
associated with their so-far successful de-
fense of the ZBA’s decision.

“[E]ven if there was some basis for dis-
cretionary transfer [to the Supreme Court],
the Court should decline to do so here,”
wrote Lisa Woods Munger of Goodsill
Anderson Quinn & Stifel, one of the attor-
neys working on the case. Apart from the
burden of reviewing the record — which
burden, she wrote, “the Legislature has
made clear ... should fall in the first in-
stance to the ICA” — there was the further
complication added by Kyo-ya’s appeal on
the matter of attorneys’ fees. “That case is
currently pending before the ICA,” she
wrote, “and transfer of this case to the
Supreme Court could create substantial
procedural issues if, for instance, the ICA
and Supreme Court were to reach different
conclusions regarding the facts of this case.”

Should the Supreme Court decide to hear
the case, she continued, “Kyo-ya intends to
move to have the two cases consolidated.”

The dispute over attorneys’ fees signals
just how nasty the dispute has become.
After the Circuit Court found in favor of
Kyo-ya, Kyo-ya sought attorneys’ fees from
the non-profit groups opposed to the new
construction. Among other things, Kyo-ya
argued that the opponents’ claims were
“predicated upon fabrication;” that the chal-
lenge to Circuit Court was based upon an
“abuse of discretion standard” that the op-
ponents themselves had waived; that the
opponents had also waived their ability to
claim that the DPP director was barred by
ordinance from granting a variance — and
that such a claim, in any case, was frivolous;
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Builder Seeks SMA Amendment to Allow
‘Pepe‘ekeo Palace’ to Be Built as Planned

e’s back. Scott Watson, the bad boy of

Big Island builders, is trying a new
approach to gain Hawai‘i County’s approval
ofhis planned “Pepe‘ekeo Palace” on a coastal
lot a few miles north of Hilo.

Watson and the partnership backing him,
Hilo Project, LLC, want to build the residence
much closer to the coastal cliff than the set-
back contained in the Special Management
Area permit for the area allows. That permit,
granted in 2006, set conditions for an 11-lot
subdivision; Watson’s construction is planned
for the southernmost of those lots.

Construction of the house and ancillary
improvements has been beset by problems
practically since the work began two years
ago. The lot itself is irregularly shaped. The
buildable portion is reduced by a pedestrian
easement that runs along much of the makai
boundary. Also, Watson ran into trouble
with the State Historic Preservation Divi-
sionand the Planning Departmentwhen he
began to build a swimming pool atop a
historic foundation where his plans had
called for a tennis court.

Watson took the county to court last year,
seeking to have the setbacks associated with
the SMA permit voided by a judge. As Envi-
ronment Hawai' reported, Judge Glenn S.
Hara denied his motion for summary judg-
ment. Under terms of the permit, “no house
or other substantial structure shall be built
closer to the ocean than 40 feet from the top
of the seacliff.” In effect, Hara said, the permit
terms effectively becamea restrictive covenant
on the property.

Hara also rejected the argument of Steve
Strauss, Watson’s attorney, that the county
lacked statutory authority to establish a set-
back greater than the minimum established
in state law.

With little apparent likelihood of prevail-
ing in court, Watson earlier this year turned
his attention back to the county Planning
Department.

In February, he applied to the Planning
Commission for an amendment to the set-
back condition. That was rejected by Plan-
ning Director Duane Kanuha on March 14.

“You are requesting that the Planning
Commission amend Condition 11 to allow a
minimum 20-foot shoreline setback,”
Kanuha wrote. “The Planning Commission
does not have the authority to establish a
‘shoreline setback line’ or ‘shoreline setback
area’ less than 40 feet. This authority lies
solely with the Planning Director. .. Further-
more, the only exception that affords a mini-
mum shoreline setback line of 20 feet is for
lots that were created prior to adoption of
[Rule 11-5(b) of the department]. The subject
lot does not qualify for this exception since it
was created on March 24, 2006.”

Kanuhawenton tosuggest thatthe “proper
procedure toaccomplish” what Watson wants
was to ask for an amendment to the SMA
permit, seeking to have the 4o0-foot setback
line be measured from a current certified
shoreline. “Should the Planning Commis-
sion approve the amendment request, you
would then need to apply, if necessary, for a
shoreline setback variance.”

On March 22, Watson again applied to
the Planning Commission for an amend-
ment to Condition 11 of the SMA permit for
the subdivision.

And once more, Kanuha bounced it back
to him. In a letter dated April 7, Kanuha
copied and pasted many of the same para-
graphs in his letter of March 14.

This time, however, he gave even more
specific instructions to Watson as to what he

and, finally, that the opponents “decep-
tively sought to litigate anew an ‘abuse of
discretion’ allegedly committed by the Zon-
ing Board and/or the director.”
CircuitJudge Rhonda Nishimura found
thatalthough the opponents “failed to meet
their burden ... to warrant a reversal,” that
in itself does not suggest that the appeal
was, in the words of a prior Supreme Court
ruling concerning attorneys’ fees, “mani-
festly and palpably without merit, so as to
indicate bad faith on the pleader’s part.”
Nishimura did agree with Kyo-ya counsel

that the opponent’s lawyer, Linda Paul,
“had full and fair opportunity to present her
appeal to the Zoning Board and voluntarily
agreed to limit her appeal on the issue as to
whether the director’s conclusion ... was
based on erroneous findings of material
fact, not an abuse of discretion.” Still,
Nishimurawrote, Kyo-ya’s contention that
Paul had made “untrue and/or inaccurate
statements” alone does not mean that the
claims opponents made were so baseless as
to warrant the award of attorneys’ fees to

Kyo-ya. —P.T.

Although the SMA permit requires at least 50 percent of
large trees to remain in place, Watson has cut nearly all

of them, including hala trees. Here are the stumps of
two large ironwoods.

should apply for. “The application should
include a request to amend Condition No. 9
of SMA 450, since you have violated this
condition by constructing the house and
other improvements within the shoreline set-
backarea referenced in the permit. Condition
No. 9 states “To retain the existing natural
appearance of the shoreline, there shall be no
grading or grubbing within the 40-foot set-
back from the certified shoreline, and no
more than 5o percent of the large trees ...
within the shoreline setback shall be removed
onanyof thelots.” Watson, Kanuhawenton
to say, should also “provide the reasons you
are requesting an amendment to Condition
No. 9 as well as how the request is consistent
with the ‘Grounds for Approval of SMA Use
Permits” described in Planning Commis-
sion rules.

Watson’s third try was the charm — at
least so long as the Planning Department was
concerned. On June s, the department re-
ceived his new, improved application to
amend Condition 11 of the original SMA
permit. (Kanuha’s suggestion that he would
need to address Condition 9 was apparently
ignored.)

In describing the “problem,” Watson
writes that the condition “causes the shore-
line setbacks to be measured from arbitrary
points and not the true shoreline. Condi-
tion 11 incorporated a poor and inaccurate
shoreline certification survey that
misidentified the shoreline.”

“This circumstance caused the Planning
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Department to place public access easements
in unsuitable and unusable locations,” he
wrote. In addition, “the present public access
cuts a wide swath through Applicant’s real
property and does not provide lawful access
to the true shoreline.”

The amendment Watson seeks would
modify the SMA permit for just his one lot by
having the setback be measured from a 2010
shoreline survey.

He lists several “benefits flowing from the
grantof the proposed amendment” —benefits
to parties other than himself and Hilo One,
apparently. First, he says, with this, the Plan-
ning Department will “gain a realignment of
the existing public access to an improved
location.” That “improved location” would
divert the access from where it now legally
runs, virtually on top of the areawhere Watson
plans to build a marble-paved lanai for the
“palace,” to along the northern boundary of
his property. (This relocation would be done
in association with a lot consolidation and
resubdivision that Watson has proposed with
his neighbor to the north.) In addition, he
writes, the amendment would be “consistent
with the provisions and policies of the state
Coastal Zone Management Act,” which pro-
motes shoreline access opportunities.

Granting the amendment will also, he
writes, “settle the present lawsuit against the

@

For Further Reading

Environment Hawai Thas reported ex-
tensively on Watson’s projects. See
these articles, all available online at
www.environment-hawaii.org. Click
on the “Browse Our Archives” link on
the upper right hand corner.

¢ “Shoreline Fasement Lost as
Builder Racks Up Repeated SMA
Violations,” December 2012;

e “Builder Defies Planning
Department with Helipad on ‘Sod
Farm’ Dwelling,” December 2012;

e “Hawai'i County Sends
Violation Notices to Builder over
Construction at 2 Sites,” January
2013;

e “Hawai'i County Keeps
Negotiating with SMA Violator,
Despite Court Ruling,” March
2014.

The top of the pali is marked by stakes on the left in this photo. The area dug for the house foundation is at the right.

SN

The public access set out in the SMA documents runs between the two, in an area where Watson intends to build the

lanai. Vertical rebar indicates where he intends to erect support posts for the lanai roof.

Windward Planning Commission and
Planning Department” — the same lawsuit in
which Judge Hara’s ruling bodes ill for
‘Watson’s prospects.

Kanuha informed Watson on June 12 that
the Windward Planning Commission would
hear his application at its scheduled July 3
meeting.

3%

Meanwhile, in Ninole...

p the coast a dozen or so miles from his

“Pepe‘ekeo Palace” sits Watson’s so-
called “Water Falling Estate.” The super-
luxury property — technically a “farm dwell-
ing”— includeswhat Watson saysis probably
the largest residential swimming pool in the
world, a small golf course, and a tennis sta-
dium that seats 450 spectators. All this is on
land in the state Agricultural District, part of
what Watson told the Planning Department
was a “sod farm” he would be operating in

what had been a productive macadamia or-
chard.

The property was placed on the market
lastyear with an asking price of $26.5 million.
With no takers, Watson and his partner in
this venture, Laurie Robertson, retained a
luxury real-estate auction house to sell it in
March, no minimum bid required.

When the hammer fell, the property was
sold — for something south of $6 million.

Whatwill happen with respect toan ongo-
ingviolation of county zoning laws is unclear.
As Environment Hawaii first reported in
December 2012, the Planning Department
had issues with several aspects of Watson’s
work on this site. These included grading
violations, unpermitted construction work,
and the operation of an unpermitted helipad
atop the house itself.

Thehelipad violation remains unresolved.
When the Planning Department said it
turned the matter over to county Corpora-
tion Counsel for enforcement last year, fines
had accumulated to nearly $30,000. — P.T.

The posts anchoring Watson’s fence line are nearly four feet in diameter.
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Lahaina continued from page 1

million, and the meter is ticking at a rate of
over $100,000 per day.”

The civil penalties for the Clean Water
Act violations won’t be determined until
after a hearing that’s set for next March.
Between now and then, the county is hop-
ing to have the state Department of Health
(DOH) issue it a permit that would legiti-
mize the practice of injecting treated waste-
water into the wells and perhaps mitigate its
exposure to civil penalties.

Background

As early as 1991, Maui County’s Department
of Public Works stated in an environmental
assessment that effluent from the Lahaina
Wastewater Reclamation Facility (LWRF)
flowed from the plant’s injection wells into
the ocean. Suspecting that the injectate might
be behind several damaging algae blooms in
the area, in 1992, the Department of Health
held up processing the county’s request to add
newinjectionwells. Thatsame year, the DOH
and EPA discussed the possibility that the
county might need to obtain an NPDES
permit if it wanted to continue to use the
injection wells at Lahaina.

In the end, the county was allowed new
injection wells, but on the condition that it
conduct a study of the potential hydrologic
link between the wells and the nearshore
waters.

In the late 1990s, the county and the EPA
continued to have disagreements over the
Lahaina facility and the county’s efforts to
obtain Underground Injection Control
(UIC) permits for the injection wells under
the Safe Drinking Water Act. The consent
decree that emerged in 2001 required the
county to obtain a water quality certifica-
tion from the DOH, the first step in deter-
mining whether it would need to apply for
an NPDES permit. (The county did not
apply for the certification until 2010 and, as
Judge Mollway noted in her order, “as of
March 6, 2014, not even a preliminary de-
termination had been made [by the DOH]
as to whether the county will receive such
certification.”)

In 2010, two studies confirmed suspi-
cions that injectate from the sewage treat-
ment plant was reaching coastal waters, but
to make sure, a third study was undertaken
in2011. Thatone, which included dye tracer
tests, demonstrated conclusively that a sig-
nificant percent of the injectate from the
two largest wells reached the coast.

Within months of the release of that last
study, the county was taken to federal court
by the four Maui groups.

Damage Control

Although the county had been given notice
of the groups’ intention to sue, it still did
not apply for an NPDES permit. Judge
Mollway took note of this: “Despite main-
taining that such a permit is not required,
the county submitted its application for the
permit to the state’s DOH on November 12,
2012, which was after this lawsuit was filed,”
she wrote in her order. “As of March 6,
2014, the DOH had ‘not made a tentative or
preliminary determination’ on the applica-
tion. ... However, after the hearing on the
present motions, the county received adraft
permit and was invited to comment on the
draft by June 9, 2014.” Only on May 23 did
the Department of Health notify the judge
that it had issued a draft permit to the
county the previous day.

The county had argued from the outset
of the litigation that the lawsuit should be
dismissed or stayed until the DOH acted on
its permit application. As Mollway notes,
“The county argues that the primary objec-
tive of this lawsuit is to compel the county
to apply for an NPDES permit, and that,
because that application has been made,
this court should allow the DOH and the
EPA to decide whethera permitis required.”

And, in what the judge apparently took
asaslap against the court’s competence, the
county “further contends that this case in-
volves ‘highly technical fact-specific inquir-
ies’ that require ‘the specialized expertise
typically possessed by the agencies.”

Mollway was not moved by this argu-
ment. “The decision as to whether the
county requires an NPDES permit is cer-
tainly within the competence of the DOH
and the EPA,” she conceded. “However, ...
competence alone is not sufficient. ... The
citizen suit provision in the Clean Water At
was specifically designed to allow courts to
ensure direct compliance with the Act’s
requirements.” Moreover, she added,
“courtsare plainly competent to address the
types of questions raised by the present
citizen suit, such as whether there is a
hydrologic connection and significant
nexus” between the underground aquifer
that receives the injectate and the ocean.

All that was required of the court, she
went on to say, “is a determination as to
whether the county is discharging a pollut-
ant from a point source into the navigable
waters of the United States.”

The request that the court defer to the
agencies was tantamount, she said, to “ask-
ing for the disfavored remedy of an ‘indefi-
nite, and potentially lengthy’ stay for as
longasadministrative proceedings may con-
tinue.” She noted that more than ayearand

a half had passed since the county applied
for an NPDES permit and that no firm
deadline for issuance had been set. “The
best the DOH can predict is the issuance of
a final permit ‘a few months’ after it reacts
to public comment,” she wrote.

“If a court were to grant an indefinite
stay in circumstances such as those now
before this court, a defendant would be able
to buy itself potentially years of further
pollution through last-minute applications
for an NPDES permit. Indeed, a polluting
entity would be able to spend years in
liigation prior to even applying for an
NPDES permit, then seek to stay proceed-
ings for several more years during the pen-
dency of a belatedly submitted application,
all the while continuing to release pollut-
ants in violation of the Clean Water Act.”

Mollway wenton to dismiss the county’s
claims that the aquifer receiving the waste-

14
For Further Reading

The following articles provide more
details on the troubled history of the
Lahaina wastewater plant. All are
available in our online archive at
www.environment-hawaii.org.

e “At Lahaina, Algae Blooms
Stall Approval of More Injection
Wells,” October 1992;

*  “Maui May Owe EPA Up to
$2 Million for Funds Misspent in
Lahaina Plant,” March 199s;

*  “Reports Show Maui County
Sewage Plants Are Polluting
Waters at Popular Beaches,”
May 2010;

*  “Lahaina Injection Wells
Release Wastewater to Coast, Tests
Find,” February 2012.
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Hawai‘i County Faces Lawsuit Threat

Over Kealakehe Sewage Treatment Plant

teve Holmes, once a member of the

Honolulu City Council representing
Windward O‘ahu and now a resident of
Kona, is threatening to take Hawai‘i County
to federal court over the operation of its
Kealakehe sewage treatment plant.

Like the Lahaina plant in Maui, the
Kealakehe plant was designed to have
treated effluent be used for irrigation and
landscaping. A golf course — planned but
never built — was to act as a leach field for
most of the treated wastewater, with the
rest diverted onto an “artificial wetland.”
Again as with the Lahaina plant, the county
has yet to develop the plumbing needed to
reuse any of the effluent, more than a
quarter century after the plant was built.

Where the plants differis in their method
of effluent disposal. Lahaina uses injection
wells. The Kealakehe plant releases its efflu-
ent into shallow, unlined ponds ponds just
south of Honokohau Harbor, seaward of
Queen Ka‘ahumanu Highway.

In the wake of the federal court decision
finding that the Lahaina plant needed a
National Pollutant Discharge Elimination
System permit, Holmes complained about
the Kealakehe plant to the Environmental
Protection Agency, which he saysislaunch-
ing its own investigation.

Ajoint U.S. Geological Survey-state De-

partment of Health study from 2008 that
took water samples from several monitor-
ing wells and springs near the plant sup-
ports Holmes’ claims that effluent from the
Kealakehe plant is reaching the sea.

However, the director of the county’s
Department of Environmental Manage-
ment, B.J. Leithead-Todd, told Erin
Miller of West Hawai i Today that a tracer
dye test done a decade ago did not establish
a link.

Holmes said he had not heard of the test
she mentioned. He characterized it as an
attemptat “misdirection, since Chip Hunt”
— author of the USGS study — “used a
number of valid indicators. It is magical
thinking that you can dump that much
sewage down a lava tube and not have it
move downslope.”

Asked for details on the study men-
tioned by Leithead-Todd, Lyle Hirota,
head of the Wastewater Division of the
DEM, said the study had been done about
a decade ago by the DOH Clean Water
Branch. Watson Okubo, with the CWB,
told Environment Hawai'i that the state
had done a dye test. “We threw a couple
bottles of dye” into the ponds and moni-
tored the nearshore area “for about a week
orso.” The experience at Lahaina has been
instructive, he said, where it took at least 85

water wasn’t a direct conduit to the ocean.
She similarly rejected its argument that to
prevail, the plaintiffs had to prove that the
effluent somehow damaged corals or other-
wise harmed the environment.

The county’sefforts to persuade the judge
that the discharges were insignificant in
light of the diluting properties of the ocean
were also to no avail: “To hold that an
‘effect is ‘insignificant’ merely because of
such dispersion would license unfettered
discharge into any body of water volumi-
nous enough to rapidly diffuse the effects of
the effluent.”

Relying heavily on the studies that the
plaintiffs submitted, Mollway concluded
that the effect of the effluent on the
receiving water “is indisputably neither
speculative nor insubstantial. The LWRF
releases three to five million gallons of
effluent a day; an independent EPA study
has determined that at least 50 percent

of this effluent makes its way relatively
rapidly into the ocean; this effluent has
properties that can radically alter the prop-
erties of the water it is introduced into; and
such radical effects have been observed and
measured at the point of discharge into the
ocean.”

As to the county’s argument that coral is
not being damaged, that, too, did not move
Mollway. Even if true, she said, it “is irrel-
evant for determining a significant nexus.
An ‘effect’ on the ocean is not coextensive
with ‘harm’ to the ocean. ... The undis-
puted physical, chemical and biological
changes observed in the water near the seeps
are sufficient to establish that the aquifer
and the ocean have the required nexus. ...

“Therefore, the county’s discharge of
pollutants into the aquifer beneath the
LWRF without an NPDES permit is a viola-
tion of the Clean Water Act.”

— Patricia Tummons

days for the any of the dye placed in the
injection wells to reach the coast.

Sdill, Okubo said, “there’s a great differ-
ence between Kealakeheand Lahaina. There
are a lot of package plants [septic systems]
and cesspools near the harbor that still
discharge.... It’s premature to say there’s a
direct discharge” between the county’s fa-
cility and the coast.

Asked if a dye test was being planned,
Okubo said that would be up “to the ex-
perts at the University of Hawai‘l,” adding
that the DOH had no plans to conduct
further tests there.

In thelate 1980s, Holmes, then president
of Kokua Hilo Bay, sued Hawai‘i County
over the operation of its Hilo sewage treat-
ment plant. The county had been secking a
waiver from Clean Water Actrequirements,
but, Holmes says, “the plant didn’t even
meet the legal definition for primary treat-
ment.” The county then built a new plant
outside the tsunami inundation zone, on
the far side of the Hilo airport.

The design capacity of the Kealakehe
plant is 5.3 million gallons a day. However,
accumulated sludge and other problems
have limited it to the point it now treats
about 1.5 mgd. Five years ago, the county
received $4 million to alleviate the sludge
problem and $6 million to install acration
equipment, both needed to help the plant
regain capacity needed to handle the waste-
water that used to go into closed-down
gang cesspools. The work has yet to be
completed and Leithead-Todd now says
that repairing the plantwill cost $18 million.

The county, says Holmes, “really needs
to hire a consulting engineering firm if, as
Leithead-Todd claims, they have only two
staff engineers and are too overwhelmed to
get the job done.”

(Leithead-Todd, a lawyer by training, is
not an engineer; although the county char-
ter was amended several years ago to require
the post to be filled by someone with expe-
rience in engineering or related field, Mayor
Billy Kenoi appointed her to the position
after her tenure as head of the Planning
Department generated several serious con-
troversies and lawsuits. She now is being
sued in a quo warranto action by Hawai‘i
County Councilmember Brenda Ford, who
claims Leithead-Todd should not be al-
lowed to remain in her current job.)

“I am arguing,” Holmes said, “that the
county should be moving ahead with plan-
ning, design, and preparation of an envi-
ronmental impact statement concurrently,
while fixing the old plant. They should be
able to walk and chew gum at the same
time.” —P.T.
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BOARD TALK

Laney, Morita Contest Land Board Ruling
On Their Vacation Rentals in Hanalei

W'hen the state Board of Land and Natu-
ral Resources met May 24 to decide
how to deal with the unauthorized construc-
tion of two cabins in the Conservation Dis-
trict thatwere illegally used as vacation rentals,
alotof numbers for potential fines got thrown
around.

The Department of Land and Natural
Resources’ (DLNR) Office of Conservation
and Coastal Lands (OCCL) recommended
fines totaling $30,000 plus $1,000 in adminis-
trative costs and the removal of the structures
within 120 days.

Attorney Harold Bronstein, representing
landowners Lance Laney and Mina Morita,
said he thought that was excessive and sug-
gested a fine of $5,000, including administra-
tive Costs.

Kaua‘i Land Board member Tommy Oi
offered a compromise, recommending a total
fine of $16,000.

At-large/conservation Land Board mem-
ber Sam Gon, however, argued that Laney
and Morita could, and perhaps should, be
fined $15,000 for the construction and $15,000
for each illegal vacation rental, which would
total $45,000 plus administrative costs.

In the end, with Oi voting in opposition,
the Land Board wentwith the OCCL’s recom-
mendation and Bronstein requested a con-
tested case hearing.

In Laney’sand Morita’s defense, Bronstein
noted that in 1993, the DLNR authorized
them to rebuild their home that had been
destroyed by Hurricane Iniki. When later
confronted by the department with com-
plaints of unauthorized construction, Laney
explained that before the hurricane, the prop-
erty had one house, a storage site and two
smaller house buildings and that nothing
beyond that was being built.

No response came from the DLNR,
Bronstein said.

Twelve years later, on June 18, 2008, the
DLNR wrote Laney again about a complaint
of unauthorized construction. According to
Bronstein, Laney again explained what had
been on the property previously. The DLNR
followed up with an inspection, but, once
more, Laney never heard back from the de-
partment until December 2013, following an-
other complaint.

“The failure to take any action during this
time forapproximately 18 years I find arbitrary

at best,” Bronstein said, adding later that had
the DLNR pursued a violation case early on,
the maximum fine under its rules at the time
would have been $2,000 for each violation.

He also argued that the cabins were merely
accessory uses to the single family residence,
requiring only a site plan approval from the
department and not a Conservation District
Use Permit from the Land Board.

“If thereisanyviolation, and I argue there
isn’t ... it is the failure to get a site plan
approval for accessory structures,” he said,
adding that the DLNR penalty schedule calls
for fines of $1,000 to $2,000 for such viola-
tions.

“The penalty does not match the crime, if
there is a crime,” he said, although he did
admit that when confronted about the com-
mercial use of the cabins, Laney stopped it.

“It’s not going to happen again. ... I think
i’s undisputed that Laney’s actions have been
transparent,” Bronstein said.

O4i, however, noted that Laney’s property
tax information does not show the cabins.

“During Iniki, you're allowed to rebuild,
but you have to call the county so they can do
an assessment of the property so that they
could tax it accordingly,” Oi said.

To assess whether the structures were ac-
cessory or vacation rentals, Gon asked
Bronstein whether they included amenities
such as bathrooms, kitchens, and hotand cold
running water.

“They were not built for vacation rental,

[but] built for personal use, be it family or
whatever,” Brontsein said.

Given the significant expenses Laney and
Morita were likely to incur removing the
structures, Oi suggested that the Land Board
waive the OCCL’s proposed $15,000 fine for
the unauthorized construction but retain the
$15,000 fine for the illegal vacation rentals.

Dan Purcell, a member of the public,
however, encouraged the Land Board “not
go light on this” because of Morita’s posi-
tion as head of the state Public Utilities
Commission.

“People look to you for guidance on this
in terms of ethics,” he said. “T just can’t say
enough that if you go light on this, you
make exceptions, you set the tone for ethics
in the state.”

Still, Oi made a motion to delete the
proposed fine for unauthorized construction
of structures and fine Laney and Morita
$15,000 for the vacation rentals, plus $1,000in
administrative costs.

Gon said he had a hard time with such a
fine given that not one, but two vacation
rentals were on the property.

“If one were to fine for each violation, it
would still come out to $30,000. ... Actually,
it would be $45,000. I can see removing the
$15,000 for the [structures] but I would tack
on another $15,000 for the other vacation
rental,” he said.

Maui Land Board member Jimmy Gomes
agreed with Gon on maintainingalargerfine.

“If we slap ‘em on the wrist, you’re setting
aprecedent that is going to haunt the depart-
ment further down the road,” he said.

Just before the vote, at-large member
David Goode also pointed at that an adver-
tisement for one of the cabins stated that it
had just been remodeled and now included a
new kitchen and living room.
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“Reading that makes me wonder a litde
moreaboutthe constructionside of the thing,
I'm tornalittle bitnow, butI’'m starting to get
a feeling for a higher fine,” he said.

Of’s motion ultimately failed, with Land
Board chair William Ailabeing the only other
member to support it.

A subsequent motion by Gomes to simply
accept the OCCL’s recommendation passed,
with Oi dissenting.

3%

Board Approves Seawall
To Protect a Maui Condo

O n May 9, the Land Board unanimously
approved yet another shoreline struc-
ture on Maui. This time it’s not to protect
critical infrastructure, but to keep the
Hololani Resort Condominiums (HRC), lo-
cated just south of the Kapalua Resort, from
becoming uninhabitable.

The University of Hawai‘i has estimated
erosion is eating away more than halfa foot of
beach every year in that area. And the history
leading up to Hololani’s request for a seawall
isafamiliar one. The property just north of it,
Pohailani Condominiums, is fronted by a
seawall and little to no sand. Hololani and the
Royal Kahana condos to the south have no
such protection. Hololani is experiencing
significant erosion, while the Royal Kahana
still has a relatively stable sandy beach. For
years, temporary structures (i.e., sandbags
and erosion blankets) that were allowed to be
put in place by the DLNR and Maui County
have protected Hololani, but the condo now
wants to install a 370-foot revetment along
the 400-foot shoreline fronting its property.

In its report to the Land Board, the OCCL
stated that it “does not believe that the effects
of the HRC’s structure would rise to the level
of‘adverse.’ Theareaisalready suffering from
theadversities of achronicsand deficit, aswell
as shoreline impacts from past armoring. ...

“Without massive sand nourishment

projects, it appears that the beaches along this
stretch of coastline are in danger of continued
narrowing and loss, especially when acceler-
ated sealevelrise .. . is considered. Thus, while
the structure could represent an incremental
adverse effect, staff does not believe that the
project itself has a ‘substantial adverse im-
pact.”

Hololani consists of two eight-story tow-
ers. Without protection, Hololani’s north
tower would likely be uninhabitable in the
near future, the report stated.

OCCLadministrator Sam Lemmo told the
Land Board that the quality of the beach also
factored into his recommendation to approve
the structure.

“If this was a dune system, I would not be
sitting here,” he said.

His reportacknowledges that the structure
will likely increase erosion fronting the condo
and the Royal Kahana and includes a recom-
mendation that should the Royal Kahana
experience adverse effects from the new revet-
ment, Hololani must place beach-grade sand
in the area as mitigation. The OCCL also
recommended that the structure be placed as
far inland as possible to reduce the footprint
within the Conservation District and to ex-

tend the life of the beach.
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Land Board Must Include
Hawaiian Cultural Expert

n addidon to having a member with a

background in conservation and natural
resources, the Land Board must now also
include an expert in native Hawaiian tradi-
tional and customary practices. On June 20,
Gov. Neil Abercrombie signed House Bill
1618, introduced by Joe Souki, which added
the new requirement.

The DLNR, the Office of Hawaiian Affairs,
and the Association of Hawaiian Civic Clubs,
among others, supported the bill.

“Nearly all of the boards and commissions
under the [DLNR] require a member with a
background in native Hawaiian traditional
and customary practices. Last session, legisla-
tion was enacted requiring such expertise for
the Natural Area Reserves System Commis-
sion,” DLNR director and Land Board chair
William Ailastated in his testimony on the bill.

With the signing of the bill, the only other
panel under DLNR without such a represen-
tative is the Endangered Species Recovery
Committee, according to his testimony.

— Teresa Dawson
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