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After all the evidence and expert testimony
presented during the Na Wai ‘Eha con-

tested-case hearings in 2007 and 2008 on the
minimum flows necessary to protect stream
habitats and other instream values, which
numbers did the state Commission on Water
Resource Management finally go with?

The ones that were never intended to be
used for that purpose, at least not exclusively.
Ones that were proposed as part of a U.S.
Geological Survey study on how Waihe‘e
River and ‘Iao and Waiehu streams would
respond if water was allowed to flow to the sea
past diversions installed by Hawaiian Com-
mercial & Sugar and Wailuku Water Com-
pany a century ago.

Back in 2006, when the contested-case
hearing over a petition to amend the interim
instream flow standards (IIFS) for Waihe‘e
River, and ‘Iao, Waikapu, and Waiehu
streams (collectively known as Na Wai ‘Eha)
and over water use permits for the ‘Iao high-
level aquifer was just beginning to ramp up,
the USGS requested that HC&S and WWC,
which together divert more than 50 million
gallons of water a day from those streams,
temporarily release water into ‘Iao and

Waiehu streams and Waihe‘e River. The
USGS didn’t propose any releases for Waikapu
Stream at that time.

The controlled releases, which would have
occurred in three phases with increasing
amounts of water released in each successive
phase, would have allowed the USGS to mea-
sure stream flow, infiltration, and the physical
habitat under different flow conditions in
stream sections that are now often dry, USGS
hydrologist Delwyn Oki stated in testimony
submitted in the case.

Oki noted that the controlled releases were
not designed to predict the abundance of
native aquatic species under different flow
conditions, but were intended to determine
the effects of flow on habitat.

Even so, in its June 10 decision on the case,
the Water Commission adopted the USGS’s
proposed Phase 1 controlled releases as the
IIFS for Waiehu Stream and Waihe‘e River:
10 million gallons a day for Waihe‘e River, 1.6
mgd for North Waiehu, and 0.9 mgd for
South Waiehu, for a total of 12.5 mgd below
the diversions and, after stream losses, about
7 mgd at the mouth.

The USGS had proposed a Phase 1 release

Watershed Decisions

2
Editorial:

The Water Commission:
An Idea Whose Time Has Passed

5
Maui Agency Is Sued Over Plan to Have

A&B Put Stream Water in Municipal System

7
Water Commission Amends Flows
For Six of 19 East Maui Streams

11
A Q&A with Lawrence Miike

Justice delayed is justice denied. That
saying is as true of water rights as it is

of civil rights.
In the years-long process of deciding

flow standards for streams in East and
West Maui, every day of delay inflicts
an injustice on those who hold rights to
instream water uses. And every day of
delay bestows a boon on those who
benefit from the status quo.

Even after the state Commission on
Water Resource Management
announced its decisions in these two
disputes, justice continues to elude the
holders of stream rights.

It is unreasonable to expect streams
and holders of rights to their natural
flows to wait years more, while appeals
run their course. Simply put, the
commission is irretrievably broken. It’s
time to put it out to pasture and come
up with something new.

Spreckels Ditch diversion intake on south side of ‘Iao Stream. Closeup of
parts of intake grate, June 6, 2006.
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of 9.5 mgd for ‘Iao, but the
commission chose not to imple-
ment it because, as it stated in
its decision, the stream’s
channelized sections and a steep
drop-off limited the potential
for ecological improvement.

The commission also chose
not to restore water to Waikapu
Stream because it reached the
ocean only occasionally and,
therefore, was believed to have
little habitat restoration poten-
tial – this despite testimony
from HC&S and the USGS that

PH
OT

O:
 U

SG
S



  Page 2 ■ Environment Hawai‘i ■  July 2010

Environment Hawai‘i
72 Kapi‘olani Street
Hilo, Hawai‘i 96720

Patricia Tummons, Editor
Teresa Dawson, Staff Writer

Susie Yong, Office Administrator

Environment Hawai‘i is published monthly by Environment
Hawai‘i, Inc., a 501(c)(3) non-profit corporation. Subscrip-
tions are $50 individual; $85 supporting; $85 corporate and
institutional. Send subscription inquiries, address changes,
and all other correspondence to Environment Hawai‘i,
72 Kapi‘olani Street, Hilo, Hawai‘i  96720.
Telephone: 808 934-0115. Toll-free: 877-934-0130.
E-mail:pattum@aloha.net
Web page: http://www.environment-hawaii.org

Environment Hawai‘i is available in microform through
University Microfilms’ Alternative Press collection (300
North Zeeb Road, Ann Arbor, Michigan 48106-1346).

Production: For Color Publishing

Copyright © 2010 Environment Hawai‘i, Inc.
ISSN 1050-3285

A publication of
Environment Hawai‘i, Inc.

Officers

Patricia Tummons
President and

Treasurer

Teresa Dawson
Vice President and

Secretary

Directors

Kathy Baldwin
Robert Becker
Mary Evanson
Mina Morita

If they dream – and who is to say they don’t?
 — Hawaiian gobies (o‘opu) would cer-

tainly dream of free-flowing streams, of cool
riffles and shaded, still pools. This, after all, is
the habitat in which they evolved over millen-
nia. For those species that originated here, it
is the only habitat they have ever known.

Throughout the islands, over the last cen-
tury and a half, gobies’ dreams have been
denied by the diversion ditches of sugar plant-
ers and the lifeless, cement-lined troughs
touted as flood-control systems. What
Hawai‘i’s unique, amphidromous fresh-wa-
ter fish have been left with are stream beds
that rarely see water and stream mouths that
fail to deliver the signals goby fry need to
begin their journey back to the upstream
areas where they spend their adult reproduc-
tive lives.

The planters who put the streams into
their ditches, by means of diversions cleverly
designed to leave no drop in the reaches
below, had dreams as well — of lush, green
fields of cane and uninterrupted years of
profit. Stream water on Maui has allowed
them to realize those dreams, but at the
expense of the o‘opu  and other native aquatic

The Water Commission: An Idea Whose Time Has Passed
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species. And not them alone. Hawaiians want-
ing to continue or resume their traditions of
gathering and of growing wetland taro have
also suffered as their sources of water have
disappeared. As streams dried up, so, too, did
the aquifers below them as they near the coast.
Areas once wetted by streams and springs –
Kealia Pond, for example, or Waihe‘e wet-
lands – are barely able to support the
waterbirds and other aquatic life that once
flourished there.

For more than two
decades, the Hawai‘i
Commission on Wa-
ter Resource Manage-
ment has been
charged with estab-
lishing some balance
between these com-
peting visions of
streams by setting
instream flow stan-
dards. Given the in-
herent difficulties of
the task, the commis-
sion initially adopted
non-quantified “in-
terim” flow standards, reflecting the status
quo. It was widely thought that, as commis-
sion staff gained knowledge of the demands
made of stream resources, the commission
would on its own adopt more permanent
flow standards and even identify and protect
streams having high value for recreation or
resources. That, too, was a dream, undercut
by the harsh realities of insufficient informa-
tion and, frankly, a complete failure of nerve
in the face of the political and economic
juggernaut represented by the planters.

The planters have disappeared – all, that is,
but Hawaiian Commercial & Sugar, or
HC&S, a subsidiary of Alexander & Baldwin.
On Maui, HC&S cultivates more than 30,000
acres of sugar, irrigated by water from streams
on the eastern side of the island (some 167
million gallons a day) and the western side
(more than 50 mgd). In recent years – and by
recent, we mean over the last decade – the
Water Commission has struggled with de-
mands from environmentalists and tradi-
tional stream users that the dewatering of
Maui streams cease.

Legislative vs. Judicial
As described elsewhere in this issue, the com-
mission took two different approaches to the

demands: in East Maui, it held public hear-
ings and asked for (though it apparently really
didn’t want) information on technical mat-
ters from the commission’s staff, the Depart-
ment of Land and Natural Resources’ Divi-
sion of Aquatic Resources, and the U.S.
Geological Survey. For the West Maui
streams, known as Na Wai ‘Eha, it proceeded
with a contested-case hearing, with each party
to the dispute presenting expert witnesses

subject to cross-ex-
amination by the
others.

In the end, the
route taken did not
matter. The result
was the same.
Streams and the
wildlife they sup-
port, and those
seeking their resto-
ration, whether for
customary stream
uses or for environ-
mental reasons, lost
out. A&B, Wailuku
Water Company,

and Maui County, which has come to rely on
HC&S as a kind of wholesale provider of
water to the county municipal system, won
out. To be sure, some streams will see a bit
more water in their lower reaches, but the
total amount restored to streams is embar-
rassingly small: on the east, 14 of 27 streams
received increased flows totaling at most,
during the wet season, around 20 million
gallons a day; on the west, two of four streams
will see flows increased by about 12.5 mgd.
Compared to the volume of water removed
from the streams – well over 200 mgd – these
increases seem, well, the word stingy comes to
mind.

The Waste
In the case of both the East and West Maui
diversions, far more water is wasted daily than
has been proposed for restoration. In East
Maui, A&B has admitted it has no precise
handle on the amount of water lost to leaks in
unlined ditches, but has suggested that any-
where from 10 to 15 percent of the diverted
water might be lost in this fashion. That
comes to more than 25 million gallons a day
of waste. In the area of Na Wai ‘Eha, losses to
waste have been pegged by the diverters them-
selves at between 9 and 12 mgd (A&B) and 4
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mgd (WWC), for a total of some 16 mgd.
A&B claims it cannot afford to address the

waste.  As Alan Murakami of Native Hawai-
ian Legal Corporation points out, that’s only
because the water is so cheap. Still, the com-
mission has been swayed by A&B’s crocodile
tears and is requiring only that, in the case of
East Maui, sometime in the next three years,
it prepare a plan to measure the waste. (On
the other hand, Maui County, which diverts
about 7 mgd into its municipal system, of
which it estimates 14 percent is lost to leaks, is
being required to repair its system within
three years.) In West Maui, the commission
is requiring that A&B stop the losses associ-
ated with its unlined Wai‘ale Reservoir (esti-
mated at between 6 mgd and 8 mgd a day),
and halve the remaining losses, “for a total
reasonable loss of 2 mgd.”

Even in this case, however, the burden the
commission has foisted upon A&B is light. In
return for requiring losses to be reduced, it has
given A&B rights to a well – Well No. 7 – that
has been out of service for some years. And
instead of rating the well’s productive value at
around 19 mgd, based on past usage, the
commission has discounted it to 9.5 mgd. In
other words, whatever A&B may have lost to
streams, it can more than make up with water
from Well No. 7.

Lawrence Miike, in his scathing dissent,
describes this as the turning point in his
decision to break from his fellow commis-
sioners. By lowering the well’s rated produc-
tivity, the commission effectively justified its
decision not to restore 9.5 mgd to ‘Iao Stream,
and thus fell short of restoring 22 mgd. Miike
had proposed restoration of more than 30
mgd, but had been willing to go along with 22
mgd. The shenanigans over Well No. 7 put
paid to any prospect of his consent.

Implementation
In his proposed decision and order, Miike
had recommended the commission require
HC&S and WWC to “immediately remedy
significant system losses.” Language approved
by the commission merely requires them to
“aggressively address” such losses. It requires
“new diversion infrastructures and gauges”
on all four streams, and to modify diversions
that cut off all flows, “in order to allow
recruitment of stream life past the diver-
sions.” Something along the lines of a fish
ladder is proposed to mitigate the 20-foot
vertical concrete drop on ‘Iao Stream that
makes it impossible for gobies and other
amphidromous species to return to its upper
reaches; the diverters are instructed to work
with commission staff in devising this.

A deadline of two months from the
commission’s decision (that would be mid-

of streams and the customary and traditional
uses associated with them are among the
commission’s primary purposes, as set forth
by law. Over the last two decades, however,
the zeal with which it has pursued these goals
has undergone a slow transformation. Ini-
tially, the commission seemed enthusiastic.
One of the commission’s earliest projects was
compilation of a comprehensive inventory of
stream resources, which resulted in publica-
tion of The Hawai‘i Stream Assessment in
1991. This was to be used as a guide to
designation of important streams worthy of
extra protection. Nothing resulted from that.

In 1992, the Stream Protection and Man-
agement (SPAM) task force was established as
a result of a legislative resolution. Over the
next year, it held nine public meetings across
the state, went on site visits, and held delib-
erations facilitated by a mediator. The result
was a report containing consensus recom-
mendations as well as commentary by indi-
vidual task force members (including A&B
vice president Meredith Ching) setting forth
the positions of their respective constituents.
The commission received their report, but
did nothing else.

From 1994 on, the commission was con-
sumed with the Waiahole contested case
hearing. As Miike notes in his dissent from
the Na Wai ‘Eha order, Waiahole did result
in flows being restored to Windward O‘ahu
streams, but only after the state Supreme
Court weighed in on the matter (twice).

State law requires the commission to give
to the Legislature each year a report on what
it has done to identify rivers and streams
worthy of protection. For most of the last
decade, the report has been nothing more
than a recap of litigation, whether before the
commission or the courts. The report for
2010 has not yet been submitted and is more
than seven months overdue.

A Third Way
The commission itself now seems to suggest
that the contested-case approach to stream
restoration may not be the best way for
deciding disputes over stream flows.  There is
“a great deal of value” in “the quasi-legislative
process used in East Maui,” the commission
says in its Na Wai ‘Eha decision and order.
“There is a great deal of value in being able to
hear testimony from the public and to be able
to question and continue gathering informa-
tion for consideration up to the decision
point,” the majority write.

But the East Maui decision is almost cer-
tainly going to wind up in a contested-case
hearing. And no matter what the outcome
there, both it and the decision in Na Wai ‘Eha
will inevitably end up, as Waiahole did, in the
courts.

In short, the only purpose that the Water
Commission seems to serve these days, so far
as stream restoration is concerned, is to give
diverters years, even decades, of water as the
challenges to their use drags through the
commission’s unwieldy processes. Even after
it issues its milquetoast orders, it lacks the staff
– to say nothing of the will – to enforce them.

If the Legislature had tried to invent a
means of paying lip service to streams while
leaving status quo diversions intact and flour-
ishing, it would have been hard pressed to
come up with a better solution than the
Water Commission. Now that the commis-
sion has shown its distaste for making respon-
sible decisions that fulfill one of its most
important missions, it is time to come up
with an alternative. Perhaps a hearings master
whose decisions are binding. Perhaps an en-
vironmental court that specializes in natural
resource issues.

Whatever the answer, the fact remains: the
Water Commission, as a tool for resolving
stream disputes, is utterly, hopelessly broken.

Photograph of vertical drop structure in concrete-lined channel, ‘Iao Stream,
Maui, Hawai‘i, August 13, 2008.
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August) is imposed for fix-
ing diversions on Waihe‘e
River and Waiehu Streams
“that can be easily modi-
fied.” For other diversions,
action is required within one
year. Given that stream
flows in East Maui still have
not been restored according
to the commission’s order
two years ago, one may be
forgiven for thinking the
diverters’ compliance with
these latest timelines may
be less than scrupulous as
well.

Insults to Streams
Protection and restoration
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Earthjustice attorneys have sued the Maui
Department of Water Supply over its

acceptance of a final environmental impact
statement (EIS) for a plant that would treat
surface water collected from Central Maui
streams and pipe it into the DWS system, to
meet future development needs. Earthjustice
is representing Hui O Na Wai ‘Eha and the
Maui Tomorrow Foundation. Both were par-
ties in the recently concluded contested-case
hearing before the state Commission on Wa-
ter Resource Management over how much
water should be left in the streams and how
much should be allowed for off-stream uses,
primarily by Hawaiian Commercial and Sugar
(HC&S), a subsidiary of Alexander & Baldwin
that operates Hawai‘i’s last sugar plantation.

The EIS was actually prepared by A&B,
which, under an agreement involving A&B,
the Wailuku Water Company, and the DWS,
will build a treatment plant to scrub 9 million
gallons a day diverted into the Wai‘ale reser-
voir from Na Wai ‘Eha. The facility would be
sited on A&B land, with the water it produces
then fed into the DWS system. In return, A&B
would be able to use some fraction of the
treated water for future developments, and
the county would also pay A&B and WWC for
the remaining water.

Maui Agency Is Sued Over Plan to Have
A&B Put Stream Water in Municipal System

The final EIS was accepted in early April
by the DWS; notice of the acceptance was
published in the Office of Environmental
Quality’s “Environmental Notice” on April
23. Last month, two days before the 60-day
window for legal challenge passed,
Earthjustice sued.

The complaint, filed in Second Circuit
Court, asks for a determination that the EIS
does not comply with the state’s environmen-
tal disclosure law, Chapter 343, Hawai‘i Re-
vised Statutes. Contrary to the full descrip-
tion of impacts required by statute, the EIS
“limited its discussion to the direct impacts in
the immediate vicinity of the project site and
left critical issues of public interest and impor-
tance – such as the impacts of diversions on
Na Wai ‘Eha water resources, the economic
characteristics and impacts of the proposed
water deal between A&B, WWC, and Maui
County, and mitigation and alternatives –
entirely unaddressed.”

The plaintiffs ask the court for a declara-
tory judgment, finding that the EIS violates
Chapter 343; that the DWS’s acceptance of
the EIS is invalid; and that the proposed
plant “may not legally proceed” until full
compliance with Chapter 343 is achieved.

The project may face another obstacle,

apart from the court challenge. There is no
certainty that the stream water A&B is pro-
posing to treat will be available for that use,
especially since the Water Commission de-
cided last month that 9 mgd for the proposed
plant was not a reasonable use of Na Wai
‘Eha water.  After the Water Commission’s
Na Wai ‘Eha decision, all current and future
users of stream water must file a Water Use
Permit Application (WUPA). While A&B
was allowed to continue its current diver-
sions, it, too, as well as the county and WWC,
still must have their WUPAs for existing and
future stream use approved by the commis-
sion at a future date.

After reading news reports about the
county’s plans, commission chair Laura
Thielen says she was surprised that it was still
proceeding with the plant’s development
given the commission’s decision.

“The county has missed the message...and
needs to take action to reduce waste and
develop water sources [other than surface
water],” she says.

HC&S general manager Chris Benjamin,
however, says that commission’s Na Wai
‘Eha decision regarding the Wai‘ale plant,
could be “detrimental to residents, busi-
nesses, farmers, and local government. The
larger issue here is finding additional water
sources for the community’s needs. That’s a
County of Maui priority...and is the reason
we were asked to develop this water treat-
ment facility for the public benefit.”

 — Patricia Tummons

Na Wai ‘Eha from page 1

controlled releases would help resolve whether
Waikapu flows to the sea under natural con-
ditions.

“All they [the USGS] were doing was
studying the hydrology,” Earthjustice attor-
ney Isaac Moriwake told Environment
Hawai‘i. “That’s the context of all this.”
Moriwake represents Hui O Na Wai ‘Eha
and the Maui Tomorrow Foundation, which
petitioned to amend the IIFS of the four
streams in 2006 to protect kuleana uses,
traditional and customary practices, and
stream health.

When asked why the commission went
with USGS’s numbers, commission chair
Laura Thielen said, “There was a variety of
experts involved. The USGS is one of them.
But I don’t think I can reveal the substance of
deliberations. I think those are confidential.
The commission spent a lot of time deliber-
ating, asking questions of our counsel and the
hearing officer [commissioner Lawrence
Miike] and there was a spectrum of opinion

of what would be the appropriate levels...The
bulk of us arrived at a decision we felt com-
fortable signing.”

Initial Reaction
Whether or not it was appropriate for the
commission to base its IIFS on numbers
proposed as part of a hydrology study is just
one of the many concerns critics have raised
since the decision’s release.

The decision to leave two streams dry
while accommodating the maximum needs
of the largest user of diverted water, HC&S,
has been described by Hui members as “dis-
turbing” and a “kick in the butt” in media
reports.

Earthjustice noted in its press release that
the case has parallels to the seminal Waiahole
water case on O‘ahu, in which the Hawai‘i
Supreme Court “chastised the commission’s
proceedings as being tainted by external pres-
sure at the eleventh hour. Similarly, in this
case, during closing arguments...HC&S dis-
pensed with any legal argument and instead
had its manager and A&B’s chief financial

officer, Chris Benjamin, deliver testimony
lacking any connection to the evidence in the
record and threatening the shutdown of the
plantation and layoffs of all of its workers.”

Moriwake told Environment Hawai‘i,
“After two reads, it appears to me...that what
the commission tried to do was figure out
what is the lowest point of stream flow at
which point the offstream users would suffer
some kind of shortage. It was clear they didn’t
want to go one drop beyond the point at
which the offstream users would really have
to start cutting back.” He also argued that the
commission focused on the lowest historical
flows and peak water demands, then “worked
backwards from that point.”

“First of all, that’s illegal” according to the
Waiahole decision, he said. “You don’t ac-
commodate offstream users first.”

HC&S’s Benjamin also released a state-
ment, which said that although the Na Wai
‘Eha decision will increase his company’s
operating costs, it was a dramatic improve-
ment over Miike’s recommendation to estab-
lish IIFS totaling 34.5 mgd.
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Benjamin added, “Many factors...will ul-
timately determine our long-term survival,
but no single factor is more important than
access to water. The combined impact of the
commission’s three rulings [the Na Wai ‘Eha
decision and two recent rulings on IIFS in
East Maui] will result in substantially less
water available to HC&S. We are encour-
aged, however, that the commission recog-
nized the important public benefits served by
offstream uses...”

Double-Talk
In juggling the countless statistics and asser-
tions raised during hearings and the laws that
apply to IIFS, the commission seems to have
tripped over itself in a few areas, possibly
because the decision’s final analysis and order
were written by the majority, while the find-
ings of fact and conclusions of law were
written by Miike, who strongly opposed the
final decision.

The commission’s treatment of HC&S’s
Well No. 7, which some have argued is an
ideal alternative water source, is one example.
In explaining how it decided reasonable uses,
the commission declared, “In balancing
instream values with offstream uses, the com-
mission will not recognize the economic
impact on diverted water that is being used
inefficiently, losses that could be prevented
through practical actions, or waters that have
practical alternatives.” However, cost seemed
to play a role in the commission’s determina-
tion of the amount of water available from
Well No. 7.

This well historically pumped about 19
mgd. An additional booster pump would
incur costs of $1 million, and it would cost
$475,000 to pump water to a field not cur-
rently able to be irrigated with the well exist-
ing configuration, the commission notes,
adding that a power contract with Maui’s
utility limits the company’s ability to run the
pumps on a consistent and sustained basis.

Based on the fact that pumping in the
Kahului aquifer, which Well No. 7 taps,
already exceeds the sustainable yield (although
to no apparent detrimental effect) and claims
that changes in farming practices have likely
reduced the aquifer’s recharge, the commis-
sion determined that the water currently
available is less than the historical rate of 19
mgd.

The commission then concluded that
these uncertainties “in combination with the
commission’s decision to place the full bur-
den of remedying losses immediately upon
HC&S” led to its decision to limit the “prac-
tical alternative” from Well No. 7 to 9.5 mgd.
(It should be noted that other wells continue
to pump the aquifer. According to Thielen,

that’s because irrigation
water appears to be artifi-
cially recharging it.)

 “This alternative will
not require capital costs,
only the costs of pump-
ing,” the decision states.

How the commission
arrived at 9.5 mgd and how
or whether the “burden of
remedying losses” and
other costs figured into de-
termining that amount is
not discussed.

Another example is the
approach taken in deter-
mining the IIFS. In its dis-
cussion of the IIFS pro-
posed by the parties to the
case — the Hui/MTF,
Maui County, WWC, the
Office of Hawaiian Affairs,
and HC&S — the com-
mission discarded the county’s and the Hui’s
recommendations.

The county had proposed setting aside 3.2
mgd to meet current municipal needs, reserv-
ing an allocation of 9 mgd for future needs
(the proposed Wai‘ale Treatment Facility),
and 6.1 mgd to meet irrigation needs for
HC&S fields that cannot be irrigated by Well
No. 7. All remaining water diverted by WWC
would be returned to the streams.

In addition to its proposed IIFS below the
diversions of each stream, the Hui had recom-
mended that the commission reserve water at
the mouths of each stream — ranging from
0.07 mgd to 2.5 mgd — for kuleana users,
traditional and customary users, and the Maui
Coastal Land Trust.

These requests to reserve water for
offstream uses and leave the excess in the
stream are contrary to the tenets contained in
the Waiahole Supreme Court decisions, the
commission stated. Yet the commission itself
seems to have adopted that very approach
with regard to HC&S’s needs.

In its section on balancing instream values
and non-instream uses, the commission evalu-
ates how the USGS’s proposed Phase 1, 2, and
3 releases for Waihe‘e River and Waiehu
Stream would provide for HC&S’s median
and maximum water needs.

Both the Phase 2 and 3 flows, totaling 20.5
mgd and 49.3 mgd, respectively, would re-
quire HC&S to seek alternatives for at least
half of a given year. The Phase 1 flow, however,
left enough water to meet both HC&S’s me-
dian and 90-percent-maximum irrigation re-
quirements.

During peak irrigation, “[o]nly the 1st
phase flow would leave enough water for

offstream use, but only if all 9.5 mgd of Well
No. 7’s practical alternative were used.

“Therefore, adopting the 1st phase con-
trolled flows for the IIFS would provide the
best balance between instream values and
offstream uses,” the decision states.

Dissent
With regard to the commission’s determina-
tions regarding  Well No. 7, Moriwake says
that there was no evidence in the record that
proved the aquifer was being overpumped or
what the real capacity of Well No. 7 is, “which
HC&S has the burden of providing.”

And he was not alone in his reaction to the
commission’s decision. Commissioner Miike
issued a highly critical dissent to the
commission’s order. As a member of the
commission who served during the original
Waiahole ditch contested case, and who also
was a hearing  officer in that case and in the Na
Wai ‘Eha case, Miike focused mainly on how
the commission could have and should have
complied with the state Constitution and
Water Code and the Hawai‘i Supreme
Court’s rulings in the Waiahole case.

“By its decision, the majority has failed in
its duties under the Constitution and the
State Water Code as trustee of the state’s
public water resources,” he concluded.

To start, Miike cited the court’s finding in
the Waiahole case that, “Uncertainty regard-
ing the exact level of protection necessary
justifies neither the least protection feasible
nor the absence of protection.” And as for
private commercial users, he cited the court’s
finding that the public trust “has never been
understood to safeguard rights of exclusive
use for private commercial gain,” and that a

The Water Commission’s four watershed units that contain Na Wai ‘Eha.
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Commercial & Sugar, the largest user of
East Maui water, to determine its reservoir
leakage. It also ordered Maui County to
start fixing its leaking Waikamoi Flume
within three years and urged it to wean itself
off of surface water, which currently sup-
plies 85 percent of its Upcountry domestic
and agricultural needs.

While HC&S manager Chris Benjamin
wasn’t thrilled with the decision, he stated
in media reports that he felt it at least gave
the struggling company a fighting chance.
Native Hawaiian Legal Corporation attor-
ney Alan Murakami, however, was bitterly
disappointed and requested a contested-
case hearing on behalf of his clients, native
Hawaiian taro farmers Beatrice Kekahuna
and Marjorie Wallett, and a group of East
Maui residents known as Na Moku ‘Aupuni
O Ko‘olau Hui.

NHLC’s clients had petitioned the com-
mission to amend the standards for 27
streams where diversions by the East Maui
Irrigation Co., an A&B subsidiary, left little
or no water for taro growing or for the
exercise of traditional or customary native

Water Commission Amends Flows
For Six of 19 East Maui Streams

For Further Reading
Environment Hawai‘i has published several articles (available at www.environment-
hawaii.org) that will provide additional background to the dispute over West Maui
surface water. Our online EH-xtra column features an article on the recently released
USGS report on Na Wai ‘Eha, as well as a link to the report.

◆ “Commission Struggles with Con-
flicting Claims Surrounding West Maui
Stream Diversions,” February 2006;
◆ “Commission Orders Contested Case
Mediation for Maui Water Disputes,”
March 2006;
◆ “Finally, a Schedule for Contested
Case Over Charge of Wasting Maui
Stream Water,” January 2007;
◆ “Hearings Begin in Contested Case
over Diversion of West Maui Streams,”
“USGS Seeks Temporary Releases For
Study of Instream Values,” and
“Wailuku Water Co. Sells Ditch Water

Without Consent of Utilities Commis-
sion,” December 2007;
◆ “Commission Tightens Grip on
Waters of Central Maui,” May 2008;
◆ “Wailuku Companies Seek PUC
Approval to Serve Existing, Future
Water Users,” November 2008;
◆ “Hearing Officer Issues Recommen-
dations for Na Wai ‘Eha Contested
Case Hearing,” June 2009;
◆ “Parties Conclude Debate over
Impacts of Stream Restoration in Cen-
tral Maui,” November 2009.

higher level of scrutiny applies to private
commercial uses.

Miike pointed out that in nearly every case
where there was scientific uncertainty, the
commission favored presumptions that pro-
tected private, commercial offstream uses —
specifically, HC&S’s — and held resource
restoration to a “higher level of scrutiny.”

The commission’s decision not to restore
water to ‘Iao Stream even though the commis-

sion determined that the stream retained
some potential to maintain healthy popula-
tions of aquatic life was one of a number of
examples of the commission choosing “pre-
sumptions to the detriment, and not the
protection, of instream values,” he wrote.

He added that all four Na Wai ‘Eha streams
were important for traditional and customary
purposes and the commission had a duty to
“reasonably protect native Hawaiian rights.”

He indicated the commission’s decision to
reduce the pumping capacity of Well No.7 by
half was perhaps its most significant misstep,
stating the move was “arbitrary” and “with-
out any credible foundation.”

And in defiance of the state Water Code’s
requirement that commission weigh the im-
portance of instream values against that of
offstream uses, including the economic im-
pact of restricting such uses, the commission
decided to set the IIFS at “the amounts of
water remaining after all offstream require-
ments were met; i.e., a residual — not a
balanced — approach. Such an approach
does not even rise to the level of the ‘least
protection feasible,’” he wrote.

Miike offered a couple of examples of
alternative IIFS — totaling 22 mgd and 29.4
— that he believed would have reflected a
more reasonable restoration effort and might
have had only a minor impact on HC&S.

“Absent an economic analysis by HC&S,
the commission cannot assume that HC&S’s
doomsday scenario [of a total plantation clo-
sure] would result from an occasional 10.5 to
13.4 percent decrease of its irrigation require-
ments for 15 percent of it entire operation,” he
wrote, referring to the impacts his proposed
29.4 mgd IIFS would have. “Those decreases
equate to only 1.6 to 2.0 percent of its irriga-
tion requirements for its entire 35,000-acre
operations, and then only on an occasional
basis.”

In response to Miike’s critique, Thielen

Leaving a few East Maui streams largely
intact when Central Maui is wet, but

robbing them of all but thin, sometimes
disconnected, ribbons of water when it’s dry
does not, in commissioner Lawrence Miike’s
eyes, meet the state Commission on Water
Resource Management’s legal responsibility
to protect streams. And so when the commis-
sion voted May 25 to restore a mere 450,000
gallons of water a day to East Wailuaiki, West
Wailuaiki, and Waiohue streams in dry times
and about 8.7 million gallons of water a day to
those streams plus Waikamoi during the wet
season, Miike dissented. He also opposed the
commission’s decision not to return any wa-
ter to 13 other East Maui streams that area
residents have sought to restore since 2001.
(Miike did, however, agree with the
commission’s interim instream flow stan-
dard, or IIFS, amendments to Makapipi and

Hanawi streams, which would restore 0.66
mgd.)

The rest of the commissioners, however,
apparently felt they had struck the right bal-
ance between instream and offstream uses.
The East Maui Irrigation system supplies wa-
ter to some 30,000 acres of sugarcane in
Central Maui and serves more than 9,000
Upcountry residents and farmers. It also leaves
dry many of the 110 East Maui streams that it
diverts, thereby degrading streams and limit-
ing downstream farming opportunities. In a
press release issued after the decision, the
commission wrote, “This new seasonal ap-
proach balances the needs of the resources and
the demands of offstream users where all
interests share the bounty during the wet
seasons and share the limits in the dry seasons.”

In addition to amending the IIFS of six
streams, the commission directed Hawaiian
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points to language in the decision that notes,
among other things, that the Waiahole  de-
cision states, “Reason and necessity dictate
that the public trust may have to accommo-
date offstream diversions inconsistent with
the mandate of protection, to the unavoidable
detriment of public instream uses and val-
ues.”

She said Miike did a disservice to the
process by inadequately addressing Wailuku
Water Company’s role in Na Wai ‘Eha water
use (i.e., golf course irrigation), and Maui
County’s water management practices.

“[The hearing] focused too much on one
diverter and not on broader issues,” she said.
The issue of whether WWC should continue
to be the water purveyor in that area should
have been a “huge focus” of the hearing.

She added that decisions like these are
meant to be decided by a group of people,
not just one person, because it is more likely

to arrive at “the most reasoned decision.”
“Commissioner Miike, at the end of the

day, he disrespected the rest of the commis-
sion in unfairly and wrongly characterizing
the deliberations,” she said.

Benjamin’s response to those who say
the commission took a backwards approach:
“To its credit, the commission’s process was
thorough, evidence-based, carefully con-
sidered the law and court rulings. All in all,
[it was] a very deliberative process to meet
competing needs for an increasingly scarce
resource.”

Next Steps
Earthjustice has stated that it plans to ap-
peal the commission’s decision in court. In
the meantime, it has already filed a lawsuit
regarding the county’s acceptance of an
environmental impact statement for its pro-
posed Wai‘ale Treatment Plant (see our

article on Page 4).
The commission plans to proceed with

issuing water use permits for Na Wai ‘Eha,
where parties will likely have to “go through
this all over again” with respect to justifying
their uses and proving that they are reason-
able and beneficial, Moriwake said.

In Moriwake’s view, the Water Use Per-
mit Application (WUPA) process gives some
of the parties a “second bite at the apple” to
supplement deficiencies in the contested
case hearing record. He added that he
thought it was unwise for the commission
to issue any water use permits anytime
soon, since they could be overturned if the
IIFS decision is thrown out by a court.

Thielen added that there is no guarantee
every party is going to get water, and said
the issue of WWC’s role as water purveyor
will definitely be addressed in the permit-
ting process.                             — Teresa Dawson

Hawaiian practices. From Murakami’s
standpoint, the commission’s decision has
done little to improve his clients’ situation.

“What East Maui residents were asking
for was clearly reasonable. It’s amazing [the
commission] so blindly adopted HC&S’s
statements on what water they do need. It’s
pretty appalling,” he said.

As of press time, the commission had not
yet decided whether to grant the contested,
case hearing sought by Murakami.

A Winding Road
In the summer of 2001, Kekahuna, Wallett,
Elizabeth Lapenia (no longer a party to the
case), and Na Moku ‘Aupuni O Ko‘olau Hui
requested a contested case hearing with the
state Board of Land and Natural Resources
after Alexander & Baldwin, parent of HC&S
and EMI, requested a long-term lease for the
continued diversion of some 165 million
gallons of water a day from East Maui to
Central Maui. The non-profit Maui Tomor-
row Foundation also contested the lease re-
quest. Shortly thereafter, the East Maui resi-
dents, represented by NHLC, filed petitions
with the Water Commission to amend the
IIFS of 27 streams.

After conducting hearings in 2002 and
2003, the Land Board decided in 2003 to
issue a lease to A&B/EMI, but the decision
was later overturned in state court. In 2007,
the board ordered an interim release of 6 mgd
into one of the 27 streams — Waiokamilo —
to meet Na Moku’s needs, but postponed
further action until the Water Commission
decided on the IIFS petitions.

tions until a few days before the commission’s
December meeting. DAR felt that allowing
all of those streams to continue to be diverted
at current levels was unacceptable and rec-
ommended that at least eight of them —
those that had the best restoration potential
-- receive more water and that the diversion
system be modified to allow amphidromous
animals to complete their life cycle.

When the commission asked Polhemus
how much water was necessary to restore
ecological functions, he said he did not have
those numbers, but that his staff could come
up with some. When commission chair Laura
Thielen asked him whether seasonal releases,
with minimal restoration in dry times, would
improve the stream habitat, Polhemus said
that “complete connectivity is not required
to still have some biological viability,” be-

East Maui from page 7

Ko‘olau Ditch intake on Makapipi Stream.

By 2006, the U.S. Geologi-
cal Survey had created a model
that could correlate various lev-
els of habitat improvement
with various stream flows. Re-
lying heavily on this tool and
on stream data collected by the
state Department of Land and
Natural Resources’ Division
of Aquatic Resources, Water
Commission staff proposed in
the fall of 2008 instream flow
standards that would restore
several millions of gallons of
water a day to six streams and
no water to two streams.

In September 2008, the
commission approved its
staff’s recommendations, and
over the following year, staff
worked largely on its own to develop recom-
mendations for the remaining 19 streams. In
that same period, the agency lost its survey
branch, its geologist, and other key positions,
nor did it work as closely with the DAR as it
had on the first eight streams. As a result, the
branch recommended last December that
only one of the 19 streams, Makapipi, receive
any more water. And even that one, it sug-
gested, should receive only a temporary re-
lease of 0.32 mgd. The IIFS for the rest should
remain at the status quo because flows were
adequate to meet instream needs, CWRM
staff stated in its report to the commission.

NHLC and its clients strongly disagreed
with the recommendations, as did DAR.
According to the division’s then-administra-
tor Dan Polhemus, DAR had not been asked
to comment on CWRM staff’s recommenda-
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cause animals can hang out in still flow or
pools until the wet season.

Based in part on DAR’s testimony, the
commission deferred acting on those streams
and directed  its staff to work on a recommen-
dation for a seasonal IIFS.

Stream Recommendations
Following the commission’s December meet-
ing, CWRM staff met with DAR staff, the
Maui Department of Water Supply, NHLC,
and HC&S to determine seasonal
IIFS. A May 17 memo to CWRM
deputy director Ken Kawahara
from DAR’s Robert Nishimoto
suggests that the division sup-
ported a seasonal approach, but
not because it was best for stream
organisms. Rather, it felt the need
to “share the pain” of limited water
in dry times with offstream users.

DAR had determined that, at a
minimum, flows providing for 90
percent of natural habitat avail-
ability (H90) were necessary for
reproduction, recruitment, and
growth. The memo points out that
the DLNR administration asked
DAR to calculate flows needed to
meet 50 and 70 percent of habitat
requirements (H50 and H70, re-
spectively), but “DAR staff had al-
ready determined that these flow
rates for these habitat levels would
not support all aspects of the native
species life history requirements.”

“While DAR has the ability to
calculate flows for any habitat level
based on the [USGS model], DAR
does not believe that H50 or H70

reflect viable flow rates for the pro-
tection of native aquatic biota....
These flows are considered by DAR
to be too low to expect suitable
long-term growth and reproduc-
tion of native stream animals,”
Nishimoto wrote.

Even so, the pressure to come up with
some kind of seasonal approach led DAR to
recommend dry season flows that would
establish minimum mauka-makai connec-
tivity. That level of flow, 20 percent of a
stream’s median base flow, would allow adult
stream animals (fish, shrimp, and snails) to
move among habitats and allow recruiting
animals to move upstream. But, like H50 and
H70 flows, the minimum connectivity flows,
or Cmin, aren’t enough to allow for growth
and reproduction, Nishimoto wrote.

On May 25, CWRM staff returned to the
commission with its recommendations for
the 19 streams: Restore 0.6 mgd to Makapipi

to meet the needs to taro growers and gather-
ers in the Nahiku community; restore 0.06
mgd to Hanawi because it was a small amount
that would have significant biological benefit;
implement seasonal IIFS for East Wailuaiki,
West Wailuaiki, Waikamoi, and Waiohue
streams; and maintain the status quo for the
remaining 13 streams.

DAR also offered its own recommenda-
tions for streams it felt would benefit the most
from restoration: East Wailuaiki, West

Wailuaiki, Puohokamoa, Waikamoi,
Waiohue, Kopiliula, Hanawi, Puaka‘a, and
Haipuaena.

CWRM staff based its recommendations
on DAR’s premise that 64 percent of median
base flow was necessary to reach H90 levels
during the wet season.

Of those streams the CWRM and DAR had
both recommended restoring, the proposed
H90 and Cmin flows for each stream differed
slightly because they based their calculations
on data gathered from different parts of the
streams (DAR used data from middle and
lower reaches; CWRM used upper reaches).

CWRM recommended against restoring
Puohokamoa, Haipuaena, and Kopiliula

streams because EMI used them to convey
ditch water and “any modification to the
existing diversion infrastructure on these
streams could result in more water being
released than naturally occurs,” the staff re-
port stated.

With regard to Puaka‘a Stream, CWRM
staff determined that because the amount of
habitat gain in that stream would be only 300
meters, “the cost and effort to modify the
diversion to allow for connectivity is better

spent in Hanawi Stream.”
As for the remaining nine streams

covered by the NHLC’s petitions,
CWRM staff recommended against
restoration because it felt the bio-
logical resources would not signifi-
cantly benefit from additional flow.

Water Needs
At the commission’s May meeting
at the Paia Community Center,
CWRM staffer Dean Uyeno briefly
addressed system losses. The EMI
system includes 50 miles of tunnel
and 25 miles of open ditch, a por-
tion of which is lined. HC&S, which
uses the bulk of the water, had no
estimate of water losses from the
irrigation system, but did provide a
decades-old estimate of losses from
its 36 reservoirs, 31 of which are
unlined. Studies done in the 1960s
estimated that 23 to 31 million gal-
lons a day were lost due to seepage.
HC&S estimated that it would cost
about $45 million to line its unlined
reservoirs.

Staff stated that HC&S’s ground-
water sources in the area were fully
tapped. Pumping of the Paia and
Kahului aquifers regularly exceeded
maximum sustainable yields. Staff
also pronounced that HC&S could
not increase pumping of its 16 brack-
ish wells, which provide an average

of 72 mgd.
The Maui Department of Water Supply,

which uses a few million gallons of diverted
water a day to supply domestic and agricul-
tural needs in Upcountry, reported system
losses of 14 percent. It also claimed that it
would cost $117 million over 25 years to
develop alternative groundwater sources.

Maui Mayor Charmaine Tavares testified
that the county needs 8 mgd from Waikamoi.
She added that of the more than 9,000
Upcountry water meters served by Waikamoi,
752 of them are for agriculture.

Jeffrey Eng, head of the county’s DWS,
said he worried about emergency restrictions
during dry periods if the IIFS were set too

Water Commission’s watershed units that contain the 19 streams dealt with at its
May meeting.
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high. “That would mean stream restoration is
more important than domestic needs. No-
body wants to see that....Take a conservative
approach to habitat restoration,” he said. He
then suggested that the commission set IIFS
to meet 50 percent of natural conditions.

With regard to the streams’ needs, the
commissioners questioned DAR and CWRM
staff about their recommendations. In re-
sponse to a question from Miike on the
quality of ecosystem functions under a sea-
sonal approach, Nishimoto stated that in the
dry season, the water that remains in streams
is warmer and animals are stranded in “tight
spots.” Reproduction stops and low flow in
isolated pools can lead to parasite infections,
he said.

Upon further questioning, DAR’s Glen
Higashi revealed that its dry season recom-
mendations might still leave sections of the
streams dry.

When it came time for Murakami to
testify, he reminded the commission of its
legal obligations to his clients, who have
superior rights to the diverters. He pointed
out that A&B’s and HC&S’s arguments have
always centered on economics, not the law,
which he said was “on the side of my clients.”
He added that the commission still does not
know what the reasonable, beneficial uses of
HC&S’s diversions are. (State law requires the
commission to ensure that any diversions
have such uses.)

Regarding CWRM staff’s decision not to
restore flows in the DAR-recommended
streams that EMI uses to convey water,
Murakami said there was no scientific evi-
dence that a pipe could not be used to bypass
the diversions.

“We are asking for a percentage of a per-
centage of a percentage” of flows to be re-
stored, Murakami said.

Finally, with regard to the dry season
recommendations, Murakami said he
thought the “wetted rocks” approach should
be abandoned.

HC&S’s Chris Benjamin and Rick Volner
supported the restoration of Makapipi
Stream, as well as the wet season releases
CWRM staff had proposed, but opposed any
restoration during Central Maui’s dry season
and any restoration of West Wailuaiki Stream
because it is “a highly productive stream for
us,” Benjamin said.

Benjamin complained that the restoration
that the commission ordered in September
2008 has already cost his plantation 10 mgd.
(NHLC and CWRM staff, however, dispute
that figure, saying that at most, only 4.5 mgd
has been restored under that action.)

When questioned by Miike about the
effects of incremental water losses, Benjamin
said that it takes roughly one million gallons
of water to produce four tons of sugar.

Contrary to HC&S’s claims that it needs
all of the water A&B/EMI diverts, Miike
argued that based on his understanding of
HC&S’s farming methods and its failure to
account for rainfall, the company overesti-
mated its water needs by about 20 percent.

“I know you’re going to dispute that , but
I had to put it on the record,” he said.

Both Miike and commissioner Neal
Fujiwara asked Benjamin what the “magic
number” of acres was for HC&S to survive.
Benjamin said that that was an ongoing
question. In general, he said, more crops
means more revenue, although the cost-effec-
tiveness of farming rocky and/or distant lands
is constantly being re-evaluated. Regarding
Miike’s claims that HC&S was overstating its
water needs, he said, “Why would we do that
[pump wells to capacity] if we had excess
water?”

Deliberation
After hours of public testimony, the commis-
sioners attempted to address the petitions one
at a time. But as they began debating seasonal
versus annual IIFS, CWRM’s versus DAR’s
recommendations, and the various other res-
toration permutations offered by the parties,
Miike interjected: “We are piece-mealing our
way to the total number and I want to make
a comment on the total number before piece-
meal our way to it.”

He noted that EMI was diverting about
165 mgd from East Maui streams “and we are
quibbling between 10.3 versus 3.7 to restore to
the streams. And I find that kind of funny.
That’s not a balancing act to me. What it’s
saying is that we want to so minimally harm
the offstream users that we are willing to harm
the stream. Not harm the stream, but we’re

willing to so minimally restore the streams
and that, to me, it’s not a balancing act.” His
comments were met with applause from many
members of the public.

He then argued for annual interim
instream flow standards, stating that he be-
lieved the commission was legally required to
ensure that those standards met the mini-
mum habitat requirements identified by
DAR.

His motion, which he knew the com-
mission would reject, was to set an IIFS of
H90 for all 19 streams. No one seconded his
motion.

When commissioner William Balfour
suggested dropping West Wailuaiki, as
HC&S had requested, Miike noted that the
streams recommended for restoration had
been identified as having the best potential
for significant ecological improvement.

“DAR gave their assessment of which
were the most promising; CWRM gave
their assessment and we narrowed it down.
I don’t understand why we need to narrow
it any further,” he said and was again met
with applause.

After the majority of commissioners ex-
pressed their preference for seasonal IIFS at
H90 levels, the commission voted to adopt
DAR’s dry season restoration recommen-
dations for East Wailuaiki (0.13 mgd), West
Wailuaiki (2.6 mgd), Waiohue (.06 mgd),
and Waikamoi (zero). In total, 0.45 mgd
would be restored to those streams during
dry season. (Generally, with regard to the
streams that CWRM staff and DAR agreed
to restore, CWRM’s recommendations re-
stored slightly more water than DAR’s did.
Also, the commission chose to focus on the
amount of water to be restored to the stream,
rather than on the total IIFS amount, which
would include existing flows.)

For the wet season, the commission was a
bit more generous and went with CWRM’s
recommendations for East Wailuaiki (2.39
mgd), West Wailuaiki (2.46 mgd), and
Waiohue (2.07 mgd). Because Waikamoi has
problems with a leaky flume and the county
had requested minimal diversion there, the
commission went with DAR’s numbers for
that stream (1.68 mgd). In total, the commis-
sion restored about 8.54 mgd in the wet
season.

A Compromise?
Before the commission’s vote, the issue of
whether DAR had truly supported the con-
cept of minimum connectivity surfaced
briefly. Thielen had started praising HC&S
and DAR for their efforts to resolve the
dispute over East Maui water. HC&S had
agreed last December to a seasonal restora-

One of the East Maui Irrigation System’s many
stream diversions.
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tion, and DAR had considered human needs
as well as resource needs in its recommenda-
tions, she said.

“Traditionally, IIFS are set at some level,
and the IIFS stays at that level and as the
water in the stream lowers, until it reaches
that level, the only people hurt are the
offstream users,” she said, adding that DAR
was willing to share the pain and deter-
mined the “bare minimum needs so re-
sources would not perish, recognizing the
commission has difficult decisions to
make,” she said.

To this, Miike said, “My understanding
of DAR, what you call the ‘DAR compro-
mise,’ is they said that annual H90 is the
minimum restoration, but they were also
told to provide alternatives for H90 and for
dry weather, so it’s not that they volun-
teered it. They were told. I don’t think it’s
quite accurate to characterize their produc-
tion of those numbers as a compromise on
their part.”

Thielen countered that when the com-

mission met in December and HC&S
“stepped forward and offered a seasonal
restoration... we called Dan Polhemus and
asked if seasonal restoration would have a
benefit to the resources and he said yes and
the commission at that point directed DAR
to go back and do further research on
seasonal restoration.”

“All I heard them say is H90 is the mini-
mum restoration....We characterize it dif-
ferently. That’s my characterization,” Miike
said.

Earlier in the hearing, DAR’s Nishimoto
had tried to explain things, but even his
explanation sounded conflicted.

He said that DAR would prefer to have
streams restored to the H90 level, but fol-
lowed with, “again, we share the pain, we
understand that.”

He continued, “In defense of my posi-
tion, it seems like I’m giving everything
away, but I’m not. We recommended nine
streams. We got four or five. We’ve been
giving away, we’ve been backing out a lot
and I think we’d like to say we stand for the
animals, but we understand the plea of the
offstream users and so this is why we took
that [approach]. What I want to say is that,
philosophically, we want to be part of the
solution.”

Reaction
After the commission’s decision, NHLC’s
Murakami requested a contested case hear-

ing. Regarding the commission’s discus-
sion about DAR’s dry season recommenda-
tions, Murakami said, Thielen miscon-
strued what DAR had said in December
“and Larry Miike corrected her.” He added
that he also believed DAR was forced to
make certain statements.

Whatever the outcome of his contested
case hearing request, Murakami told Envi-
ronment Hawai‘i, the Land Board must
still make its own assessment of what is
required to protect public trust resources.
When First Circuit Judge Eden Hifo over-
turned the Land Board’s decision to issue a
lease to A&B, “she basically said you can’t
rubber-stamp whatever the commission
does,” Murakami said. And in this case, the
commission accommodated a private, com-
mercial user “in the face of the fact that the
diverter was wasting more water than we
wanted restored,” he said.

In an email to Environment Hawai‘i,
Murakami added, “Note that action on the
19 streams under the DAR and NHLC pro-

posals would amount to 10.4 mgd, leaving
HC&S with 80 percent of the total water
allocated....  Significantly, that amount
pales in comparison with: (a) 23-41 mgd of
losses from HC&S’s unlined reservoir seep-
age (not including evaporation); and (b)
16.6 – 25 mgd of losses from HC&S’s system
seepage from 25 miles of unlined ditches.
And the CWRM required no conservation
from HC&S!

“You can see why HC&S refuses to pay
for conservation measures – it’s cheaper to
avoid it, given what they pay for the water
from the state — a 1/4 of a penny per 1,000
gallons.”

A&B/EMI is currently diverting the wa-
ter at the same rate set by the Land Board in
its last revocable permit, but does not have
a current lease, license, or revocable permit.
Right now, the diversions continue under a
“holdover” status. Because “holdovers” do
not exist in either statutes or rules,
Murakami added, his clients may also need
to address the legality of that.

In an email to Environment Hawai‘i,
Benjamin disputed the view that “system
leakage means water waste.”

“Leakage and irrigation provide consid-
erable aquifer recharge, and to the very
aquifers the commission is requiring us to
use more heavily to compensate for water
returned to the streams. We hope these
future studies will help us all understand
more about the relationship between sys-

For Further Reading

Environment Hawai‘i has given ex-
tensive coverage to East Maui water
issues over the years. For more back-
ground, see the following, all of which
are available on our website:

◆ “Water Commission Amends
Standards for Six Diverted East
Maui Streams,” and “Land Board
Resumes Discussion of Diversion
of East Maui Water,” November
2008;

◆ “Land Board Orders EMI to
Release Water to Meet Needs of
East Maui Taro Farmers,” May
2007;

◆ “Commission Gains Funds,
New Tools to Pin Down Water
Use, Stream Needs,” September
2006;

◆ “Ex-Judge Says East Maui
Farmers Don’t Need More Water
for Taro,” August 2006;

◆ “Water Commission is Urged to
Look at Lessons from Mono Lake
Dispute,” August 2005;

◆ “Board Talk: Land Board Fa-
vors EMI Water Diversion,”
March 2003;

◆ “Board Talk: East Maui Water
Dispute Heats Up with Hearing
Officer’s Recommendation,” Janu-
ary 2003;

◆ “Board Talk: Contested Case on
Renewal of EMI Water Permits,”
July 2001;

◆ “Battle Looms Over Waters
Diverted from East Maui Streams”
and “Complex Legal Issues Sur-
round A&B’s Taking of East Maui
Water,” August 1997.

“[It] seems like I’m giving everything away,
but I’m not.”                       — Bob Nishimoto

tem “losses” and recharge,” he wrote. Given
the possibility of rising water costs,
Benjamin states, “As we transition to grow-
ing biofuels—using either a ‘less thirsty’
sugar crop or anything else—water will
continue to be a major component in our
mix of costs. We’ll have to conserve every
way we can.”                — Teresa DawsonTeresa DawsonTeresa DawsonTeresa DawsonTeresa Dawson
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was the lone dissenter in the commission’s
recent decisions to amend the interim instream
flow standards for about two dozen diverted
streams in East and West Maui. In our cover
story, we report on his dissenting opinion in
the Na Wai ‘Eha contested case. Here, we
delve further into his thoughts on how things
went down and how they’re likely to play out.

Since the Na Wai ‘Eha decision came out,
several people, including you, have pointed
out how the commission’s decisions for in-
terim instream flow standards (IIFS) in both
the East and West Maui cases seem to conflict
with or fall short of requirements established
by the Waiahole case. Do you think a briefing
on the Waiahole decisions would have helped
inform the commission’s decisions and/or
the staff ’s recommendations?

I essentially wrote everything in the decision
except for the Decision and Order on the IIFS,
where the majority substantially deviated from
what I read as what the law required. If you
read the beginning of the Conclusions of Law
section, you will see that I summarized what
the Waiahole decision required us to do —
and what I summarized in my dissent — but
the majority was uninterested in following
what the court said in Waiahole. So I think the
majority will be reversed on appeal — maybe
not exactly along the lines I summarized in my
dissent, but I am certain the decision will be
reversed.

As for the staff, you may recall that in our
first meeting on the East Maui hearings, I said
that it was unfair/unrealistic for the staff to be
tasked with what the law required, and that
the best we should hope from them is that they
just give us the data. Even though their analy-
ses of the individual streams were quite differ-
ent, in every case, they concluded that the
weight of the evidence fell heavily on the side
of offstream uses. That was unacceptable to
me and I said so.

Environment Hawai‘i Questions Miike
On Dissent in Na Wai ‘Eha Decision

As for the balancing test that should have
been done in setting the IIFS (instream values
versus offstream uses, including the economic
impact on offstream uses), when I asked the
staff why there was nothing at the May 25th
meeting on HC&S’s and the other users’
requirements, one of the staff told me that
they were directed not to include that in the
last submittal. So all the staff presented was
the restoration potential data. (And note that
they were also directed to provide alternatives
to the 90 percent of habitat data — namely,
50 percent and 70 percent of habitat; the staff
at least had the gumption to say that those
numbers were meaningless, and that the
MINIMUM restoration was represented by
the 90 percent numbers.) And that is why I
questioned HC&S on what they claimed
were their requirements — and I estimated
that they were overestimating their require-
ments by at least 30 percent.

As an example, the HC&S representative
at the last Maui meeting, when challenged by
me on 10 percent of their 30,000 acres not
being irrigated (comparable to the 10 percent
non-irrigated figure that was definitely proven
at the Na Wai ‘Eha hearings on those 5300
acres), suddenly came up with a new number
of 42,000 acres instead of a total of 35,000
acres — the number they had been using up
to that moment.

The Waiahole decisions required that pri-
vate commercial users had the burden to
overcome a presumption in favor of stream

restoration (preservation/restoration of the
resource, a public trust purpose), but the
majority was uninterested in even consider-
ing that burden. So that is one of the areas in
which I believe their decision will be reversed.
Note also that, in the Na Wai ‘Eha area, when
the water use permit applications are consid-
ered, what HC&S decided to provide in the
contested case on setting the IIFS standards
will not be sufficient to meet their burden of
proving that their uses are reasonable and
beneficial.

The commission considered system losses in
determining reasonable uses and in setting
the IIFS for Na Wai ‘Eha, but didn’t when
determining the IIFS for East Maui streams.
Why the different approaches? Are the gen-
eral conditions the commission adopted
incentive enough to force HC&S and Maui
County to minimize system losses in East
Maui? Do you think the habitat needs of
East Maui streams can be adequately met if
the county and/or HC&S reduced system
losses to an acceptable level and HC&S used
its water more efficiently?

On your second question, yes, the commis-
sion should have considered losses in the East
Maui case, but they chose not to factor that
into their decision, because, as I explained
above, they were not interested in doing the
balancing test between instream values and
offstream uses, and only considered what
absolute minimum they would put back into
the streams. Note that by HC&S’s own data,
they measure an average of about 167 mgd a
day from the East Maui streams and of that
amount, 23 to 31 mgd are lost through their
reservoirs, plus unknown amounts lost

Former state
Department

of Health director
Lawrence Miike, a
physician and a
lawyer, is the long-
est-serving mem-
ber of the state
Commission on
Water Resource
Management and
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through the ditches. So in effect, the majority
let HC&S continue to lose those amounts,
which could have easily been restored to the
streams without affecting HC&S (except for
the costs and logistics of preventing those
losses), but the majority did not require
HC&S to address their losses.  (Note that,
while HC&S complained that there was not
enough water for their uses even under present
total diversion conditions, they have not
made any serious efforts to address their
substantial system losses.)

Instead, the majority chose to restore only
about 9.26 mgd to six streams for half of the
year, in amounts that reflect the minimum
flow to maintain MINIMUM viable habitat
for stream animals. For the other half of the
year, the majority reduced the total amount
to about 1.11 mgd, amounts that only allow
stream animals to exist in shallow pools with-
out major growth and reproduction. (The
commission also added about 5 mgd when it
addressed the first 8-9 streams in September
2008.)

The difference between Na Wai ‘Eha and
East Maui is that the former was in a con-
tested case and I documented all the relevant
findings of fact in the Decision and Order
that I drafted, and the majority could not
practically remove that information, because
my proposed Decision and Order had been
publicly released.

In the Na Wai ‘Eha decision, the commis-
sion seemed to prefer the public hearing
process over the contested case hearing pro-
cess in setting IIFS. What are your thoughts
on the pros and cons of each approach? Do
you have a preference?

On your last question, my answer would be
“depends.” With the present majority, I

would prefer the contested case approach,
because everything has to be put on the public
record and nothing can be conveniently left
out. If the commission would follow the law,
then I would prefer not having a contested-
case, because the process is very tedious and
adversarial and takes years for final resolution
through the appeals process. An upcoming
issue is the petitioners asking for a contested-
case hearing at the conclusion of the East
Maui decision meeting. The attorney
general’s office is of the opinion that there is
no right to a contested-case hearing on amend-
ing the IIFS, because it is an administrative
proceeding, similar to establishing the sus-
tainable yield for aquifers.

Their citation would be to the first
Waiahole case, where the court stated that
establishing the IIFS was akin to establishing
the sustainable yield. However, I would argue
that all the court meant was that both the IIFS
and sustainable yield establish how much
water would be available for offstream uses or
to be pumped out of the aquifer. In establish-
ing the IIFS, the commission has to weigh
competing interests, an issue that is not present
in setting the sustainable yield. So if the
commission does not allow a contested case
on the East Maui decision, then parties at
interest have no recourse to appeal the deci-
sion. This would not only apply to the parties
who want the streams restored and the taro
farmers who want water, but also to the
Upcountry farmers and HC&S.

If the attorney general advises the commis-
sion not to allow the parties into a contested-
case hearing and the commission agrees, I am
sure on appeal that that decision will also be
reversed.

Finally, the reason why there was a con-
tested case in Na Wai ‘Eha was that there were
also ground-water permits being considered,
and there is an undisputed direct relationship
between ground and surface waters in that
area. The attorney general had advised against
consolidating the permits with the petition to

amend the IIFS, but the commission at that
time (Chiyome Fukino and I are the only
current members who were on the commis-
sion at that time) did not listen to the attorney
general and consolidated the permit applica-
tions and petition to amend the IIFS into a
contested case hearing.

Incidentally, Na Wai ‘Eha is now a surface
water management area, so all reasonable and
beneficial amounts of existing uses are eligible
for existing use water permits. East Maui,
however, is not a designated management
area, and the common law applies there. I
have argued that neither the state nor other
landowners in East Maui have the right to
transport water out of the area, and neither
does HC&S have the right to use it. But
HC&S can use it, as long as rights-holders
(riparian and appurtenant rights) don’t want
to use the water. The state and other land-
owners in East Maui may have such rights,
but those rights are only to use the stream
waters on their riparian and appurtenant
lands, and do not extend to a right to trans-
port water out of the area. On HC&S, even if
their uses are reasonable, rights-holders have
first call.

Furthermore, in addition to riparian and
appurtenant rights, the court has said in the
cases on traditional and customary rights that
state agencies have to accommodate those
rights in their decision-making processes, so
gathering of stream life would also take prece-
dence to HC&S transporting the water else-
where. The East Maui petitioners should
have sued the state and HC&S directly, on the
basis that they had rights that were being
denied by the state and HC&S, whether or
not the offstream uses were reasonable. In-
stead, they chose to seek to amend the IIFS
and indirectly, to restore water to some of the
taro farmers. The petitioners could still fol-
low that parallel course even as they have
asked for a contested case on the commission’s
decision on amending the IIFS.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


