
The population of Pacific bigeye tuna
continues to decline, and the agency

that is the official steward of that stock
seems constitutionally incapable of acting.

In our cover story, reporter Teresa
Dawson, back from attending the meeting
of the Western and Central Pacific
Fisheries Commission in Samoa, lays out
the grim lines that divide the commission’s
members.

Meanwhile, the United States, whose
delegation would have observers believe it
leads the way in self-imposed conservation
measures, seems to resort to smoke and
mirrors in setting new rules to allow the
WCPFC quotas on longlining to be
circumvented. The court case challenging
such rules is the subject of a second feature
article in this issue.

We report this month as well on the
recent Hawai‘i Supreme Court decision in
the ‘Aina Le‘a case and the complicated
background of companies involved in
obtaining a pipeline for biofuels in Hilo.

To one and all, we wish a healthy, safe,
and happy new year!

At the Western and Central Pacific Fisher-
ies Management Commission (WCPFC)

meeting last month in Apia, Samoa, the
griping was constant and everywhere. In the
hallways, at lunch tables, during tea breaks,
on the shuttle rides back to hotels …

“The name should be changed to Western
and Central Pacific Money Games,” one dis-
traught attendee was heard saying to another.
Indeed, the general unwillingness of commis-
sion members to suffer any more economic
losses from measures aimed at conserving
bigeye tuna stocks repeatedly halted negotia-
tions throughout the week.

By the meeting’s close, the commission
had passed not a single measure to reduce
catches of bigeye tuna, a stock whose spawn-
ing biomass is now reported to be just 16
percent of its original, un-fished level. What’s
more, the commission also failed to adopt a
measure to reduce any disproportionate bur-
den its current tropical tuna conservation and
management measure, CMM 2013-01, has on
small island developing states (SIDS). That
means a planned five-month closure of purse
seine fishing around fish aggregating devices
(FADS) in waters surrounding commission
member countries will not go into effect this
year or the next.

And without the five-month FAD closure,
CMM 2013-01 will fail to return bigeye spawn-
ing capacity to anything approaching a sus-
tainable level and the stock will continue to
decline, according to scientific modeling done
for the commission.

At the meeting’s close, incoming commis-
sion chair Rhea Moss-Christian lamented the
lack of progress that had been made. (Moss-
Christian took over the meeting in the middle
of the last day because outgoing chair Charles
Karnella had scheduled an early flight home.)

“It is unfortunate we are on the last day and
we haven’t resolved a lot of issues,” she said
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before suggesting that commission members
try to reach some middle ground before the
commission meets again at the end of the year
in Bali, Indonesia.

She said addressing the tropical tuna issue
was really the commission’s main task.

“I note there is a measure of disappoint-
ment and” — for those hoping to avoid
greater quota cuts — “mild satisfaction. I
don’t think it’s something the commission
should feel comfortable with,” she said.

Bubba Cook of the World Wildlife Fund,
speaking on behalf of his organization, the
Pew Charitable Trusts, and Greenpeace, had
harsher words.

Commission members cannot continue to
engage in intractable posturing, he said, point-
ing out that they had also failed to reach
agreement on proposed measures to increase
protections for Pacific albacore, to improve
the commission’s compliance system, or to
establish a harvest regime that would eventu-
ally include stock-specific target reference
points triggering certain actions if they were
exceeded.

The harvest regime proposal was merely “a
plan to develop a plan,” but even that ap-
peared to be too much of a commitment for
some members, he continued.

“If we can’t agree on something that simple,
maybe there is no hope in the process,” he said.

Although the commission did manage to
approve a measure to increase protections for
severely overfished Pacific bluefin tuna, Cook
took issue with one member state (the United
States), which had pointed to that as an
accomplishment.

“It’s really hard to call that a success,” Cook
said.  If it takes driving a stock down to four
percent of its original spawning biomass for
the commission to act, maybe it should sus-
pend further meetings and wait until other

-



  Page 2     Environment Hawai‘i !   January 2015

Environment Hawai‘i
190 Keawe Street, Suite 29

Hilo, Hawai‘i 96720

Patricia Tummons, Editor
Teresa Dawson, Staff Writer

Environment Hawai‘i is published monthly by Environment
Hawai‘i, Inc., a 501(c)(3) non-profit corporation.
Subscriptions are $65 individual; $100 non-profits, libraries;
$130 corporate. Send subscription inquiries, address changes,
and all other correspondence to Environment Hawai‘i,
190 Keawe Street, Suite 29, Hilo, Hawai‘i  96720.
Telephone: 808 934-0115. Toll-free: 877-934-0130.
E-mail:ptummons@gmail.com
Web page: http://www.environment-hawaii.org
Twitter: Envhawaii

Environment Hawai‘i is available in microform through
University Microfilms’ Alternative Press collection (300
North Zeeb Road, Ann Arbor, Michigan 48106-1346).

Production: For Color Publishing

Copyright © 2015 Environment Hawai‘i, Inc.
ISSN 1050-3285

NEW AND NOTEWORTHY

A publication of
Environment Hawai‘i, Inc.

Officers
Patricia Tummons

President and
Treasurer

Ron Terry
Vice President

Teresa Dawson
Secretary

Directors
Kathy Baldwin
Deborah Chang
Mary Evanson

Valerie Monson

           Volume 25, No. 7 January 2015

tractors conducting aerial hunts to protect
other important natural areas are similarly
exempt from prosecution under not just the
county ordinance, but also a state law, passed
in 2010, that bans aerial hunts except when
ordered by a court or to carry out “emergency
animal disease control.”

According to the lawsuit, in February 2013,
the state attempted to negotiate an agreement
with Hawai‘i County prosecutors that would
immunize state employees and state contrac-
tors engaged in aerial hunts outside of palila
critical habitat from prosecution under both
the county and state laws. No agreement was
reached, it goes on to say, and as a result, the
lawsuit was filed.

On December 17, before a courtroom
packed with hunters, Judge Glenn Hara dis-
missed the lawsuit.

… Meanwhile, Palila Decline: Even if the
state had prevailed in its lawsuit against the
county, even if it can find the funds needed to
continue aerial hunts in palila critical habitat,
newly published research suggests that the
state’s approach to ungulate control won’t be
sufficient to reverse or even slow the decline of
the palila.

In a paper that appears in the November
2014 edition of the journal Arctic, Antarctic,
and Alpine Research, a team of scientists and
wildlife managers led by Paul Banko report
that since a landmark federal court ruling in
1979 requiring the state to eradicate sheep and
goats from palila critical habitat (PCH) high

on Mauna Kea, the population of ungulates
has ballooned. In 2000, for example, the
report’s authors estimate that the total num-
ber of sheep in PCH was somewhere between
2,000 and 4,000. By 2012, it ranged between
10,000 and 14,000.

Sheep are not the only threat to the palila.
“Annual population estimates of palila were
significantly related to drought severity,” the
authors write, “and drought has been the
main proximate factor driving population de-
cline in the palila since 2000. Mamane seed
production is sharply reduced during drought,
explaining the palila’s decline. Even so, the
ultimate factor eroding carrying capacity has
been long-term browsing by sheep.”

What’s more, restoration of palila critical
habitat seems to be low on the list of manage-
ment priorities, they write. “Activities occur-
ring frequently in PCH are game hunting, all-
terrain and four-wheel-drive vehicle touring,
enduro dirt bike racing, ecotourism, cultural
gathering and observance, scientific research,
and wildlife management. Helicopters also
transit the air space over PCH for tourism and
military high-elevation flight training. Our
analyses suggest that palila recovery has not
been the highest priority in this mixed man-
agement regime.”

“The palila population is rapidly and un-
ambiguously trending toward extinction,” the
authors conclude, “but measures to reverse
the decline have been slow to develop and
their effectiveness has been diluted by con-
flicting management priorities and
unsupportive policies…. If the palila joins the
long list of other extinct Hawaiian forest
birds, it will not be due to a lack of under-
standing of its threats or uncertainty about the
actions needed for its protection.”

“If the palila joins the long list of other
extinct Hawaiian forest birds, it will not

be due to a lack of understanding
of its threats or uncertainty about the

actions needed for its protection.”
— Paul Banko, et al.

Quote of the Month

Aerial Hunting Lawsuit: In 2012, the Hawai‘i
County Council, bowing to hunter pressure,
passed a law that prohibits the killing of
animals from the air. The following year, a
federal judge ruled that the state of Hawai‘i,
which is under a federal court order to
remove sheep and goats from palila
critical habitat on Mauna Kea, did not have
to comply with    that law and could continue
to hunt from helicopters.

That ruling, however, only pertained to
aerial hunting in palila critical habitat, and left
the state Department of Land and Natural
Resources and its contractors vulnerable to
prosecution under the Hawai‘i County ordi-
nance.

In November, the DLNR filed a lawsuit in
3rd Circuit Court, asking the court to issue a
ruling finding that state employees and con-
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On November 27, 1987, the Signal Puako
Corporation filed a petition with the

state Land Use Commission, seeking to place
into the Urban land use district just over
1,000 acres in South Kohala between the
newly minted village of Waikoloa and the
four-year-old Mauna Lani resort on the coast.

Twenty-six years and 363 days later, on
November 25, 2014, the Hawai‘i Supreme
Court issued a ruling in litigation over that
petition, finding that the Land Use Commis-
sion violated state law and failed to follow its
own rules when, in 2011, it reverted the land
back to the Agricultural District. On the
potentially more damaging charges concern-
ing violation of constitutional rights, the state
prevailed.

The case has now been thrown back into
the lap of Judge Elizabeth Strance of the 3rd

Circuit Court, “for further proceedings con-
sistent with this opinion.” At press time, no
hearing had yet been scheduled.

A Convoluted History
The history of the redistricting petition is
anything but straightforward.

In 1989, the LUC put the land into the
Urban District, approving Signal Puako’s
plan to provide “a complete support commu-
nity for employees of the various resorts”
along the Kohala coast. Up to 30 percent of
the housing units were to be affordable to
families earning up to 120 percent of the
county median income, while 30 percent
were to be affordable to families earning from
120 to 140 percent of the median.

Almost as soon as the LUC approved the
redistricting, Signal sold most of its interest to
Nansay Hawai‘i.

In 1991, a Nansay subsidiary, Puako
Hawai‘i Properties, sought to amend the
conditions, such that now the development
would move from being a support commu-
nity with onsite affordable housing to being
more upscale, with affordable housing – 1,000
units or 60 percent of the total housing units
constructed, whichever is higher – being
provided either offsite or on-site.

Nansay, which had a number of Hawai‘i
projects, collapsed when the Japanese bubble
burst in the mid 1990s. A California real-
estate investment firm, Kennedy-Wilson,
purchased the mortgage and, in 1998, fore-
closed on Nansay. Kennedy-Wilson, in turn,
conveyed the land in 1999 to Bridge Puako, a
subsidiary of Bridge Capital, an international

Supreme Court Rejects Most Findings
Of Lower Court in ‘Aina Le‘a Appeal

investment banking firm now based in the
Commonwealth of the Northern Mariana
Islands.

In 2005, Bridge Puako, which by this time
had changed its name to Bridge ‘Aina Le‘a,
found the affordable housing conditions oner-
ous and petitioned the LUC for relief. That
was granted, on condition that 20 percent of
the planned residential units, or no fewer than
385, qualify as “affordable” under county
guidelines. Bridge had by now identified a
development partner, Cole Capital/
Westwood Development Group, and it ad-
vised the LUC that it would have no trouble
completing the affordable housing require-
ment by 2008. In a gesture of generosity its
members probably came to regret, the LUC
gave the Bridge five years – until November
17, 2010.

In 2007, Cole Capital/Westwood was no
longer involved. Instead, Bridge announced a
new partner, DW ‘Aina Le‘a, LLC. According
to an environmental impact statement prepa-
ration notice issued in the fall of that year, the
project now would include up to five golf
courses, a lodge, around 2,400 dwellings (in-
cluding the required affordable housing), 863
agricultural lots (on the surrounding Agricul-
tural acreage), and a variety of commercial
uses. Although the plans outlined in this
document diverged in several important ways
from the conditions set by the LUC, neither
Bridge nor DWAL requested LUC approval of
the new plans.

Show Cause
Less than a year following the EIS preparation
notice, LUC members began to suspect there
was little chance that the affordable housing
would be completed by November 2010. In
September 2008, the commission voted to
issue an Order to Show Cause to be served on
Bridge, demanding that it explain to the LUC
why the petition land should not be reverted
to the Agricultural District. The formal OSC
was approved on December 9. Longtime
observers of the LUC could not recall another
time in the near half century of the agency’s
existence when it had taken such a measure.

Deliberations on the OSC occurred over
the next few months. In June 2009, the
commission voted to approve a request from
DWAL that it stay any decision and order on
the show-cause order. In August, the commis-
sion voted to vacate the order, on condition
that by March 31, 2010, at least 16 of the

affordable units would be completed.
Some six weeks after that deadline passed,

the LUC visited the site. They found one
eight-unit building – one of 54 planned –
mostly complete. One unit had been staged
and was being used to market “reservations”
to potential buyers. Four more buildings
were in various stages of construction.

The model unit had electricity, running
water, and functioning toilets – but the sew-
age flowed into an unpermitted cesspool, the
water came from a tank, and the electricity
was from generators. Access was over rough
gravel roads, and the intersection leading to
the property from Queen Ka‘ahumanu High-
way was still unimproved.

In a progress report provided to the LUC
the following month, DW ‘Aina Le‘a said it
had “completed” two buildings: “These
buildings have completed exteriors and inte-
riors. The electrical and plumbing for the
units … is completed and ready to hook up.”
The LUC condition, it went on to say, “did
not require that DW obtain certificates of
occupancy.”

On July 1, 2010, the commission voted to
keep the order to show cause pending, with a
further hearing scheduled within two months.
It also determined that the so-called “condi-
tion precedent” for rescission of the order to
show cause – the requirement to complete 16
units of affordable housing by March 31 – had
not been met.

In late August, DWAL asked the commis-
sion to extend the deadline for construction
of the affordable housing and amend several
other conditions of the project as well. And
on November 12, four days before the next
scheduled LUC meeting and five days before
the absolute deadline for the affordable hous-
ing condition had to be met, Bridge asked the
LUC to adopt an order that would keep it
from acting on the show-cause order at the
next scheduled meeting.

As it happened, the LUC did not vote on
the order when it next met, but it did at its
meeting on January 20, 2011. Then the com-
mission, on a five-to-three vote, reverted the
property to the Agricultural District. After
three more months of deliberation, on April
25, it adopted the findings of fact, conclusions
of law, and decision and order that effected
the reversion. The findings laid out in painful
detail the litany of broken promises made by
Bridge and  DWAL representatives since 2005.
Among other things, the LUC noted that,
“On November 18, 2010, in response to ques-
tioning by the commission, co-petitioner DW
‘Aina Le‘a represented that condominium
documents had not been submitted, the pack-
age wastewater treatment plant had not been
delivered and plans not submitted to the state
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Department of Health for review and ap-
proval, no application had been made to the
Public Utilities Commission for approval of
wastewater or water utilities, no plans for
landscaping had been submitted for review
and approval by the County, and co-peti-
tioner DW Lea [sic] had not authorized any-
thing to facilitate the construction of the
intersection to provide access to the prop-
erty.”

The Litigation Begins
Almost immediately, both Bridge and DWAL
appealed the reversion in Circuit Court.
Bridge filed in 1st Circuit and DWAL in 3rd,
with both cases consolidated in the 3rd Cir-
cuit.

Both Bridge and ‘Aina Le‘a argued that
the LUC violated both its governing stat-
utes and its agency rules in that the rever-
sion process did not follow the same proce-
dure as is required of all redistricting
petitions; that their constitutional rights to
equal protection under the law had been
violated; and that their due process rights
were violated. Bridge also claimed that the
existing county zoning, which permitted
the anticipated urban development,
amounted to “zoning estoppel” and blocked
LUC efforts to revert the land; that the
affordable housing condition was uncon-
stitutional; and that the LUC’s action was
not supported by the record. DWAL, for its
part, similarly argued that the LUC had no
statutory authority to enforce the afford-
able housing condition; that “equitable es-
toppel” kept the LUC from reverting the
property since DW possessed vested prop-
erty rights; and that the reversion was an
unconstitutional taking.

In June 2012, Judge Strance issued a final
ruling that basically found in favor of Bridge
and ‘Aina Le‘a on all counts. Although the
LUC had the authority to redistrict land, she
found, counties alone had the responsibility
to enforce land use conditions.

Strance also agreed with Bridge and DWAL

that the LUC should have followed the rigor-
ous procedures required of all petitioners for
boundary amendments and that the rever-
sion vote should have required the same
minimum number of affirmative votes – six –
as is required for approval of such petitions.

Strance concluded that the long time that
the LUC took between the initial order to
show cause and the final vote on the order
violated LUC rules, which set forth time
frames for action. “[I]nstead of following
these statues and rules, the LUC implemented
a rolling and continuing OSC procedure that
not only extended far beyond the 365-day
period required [by rule], but also ignored the
required procedures, and created new proce-
dures that were not already established,” she
wrote.

The due-process and constitutional rights
of Bridge and DWAL were violated, Strance
found, and the LUC order was “arbitrary and
unreasonable, having no substantial relation
to the public health, safety, morals, or general
welfare.” She agreed with them that their
equal protection rights had been violated,
with the LUC treating Bridge and DWAL
“differently, and less favorably, than other
petitioners in cases involving facts and cir-
cumstances substantially similar.”

She stopped short of addressing the “zon-
ing estoppel” or vested rights claims by DWAL
and Bridge, writing: “The court finds it un-
necessary to address this issue because the
procedures utilized by the LUC fell short of
the necessary procedure and violated various
constitutional and statutory provisions. Fur-
thermore, the court has not been able to
adequately evaluate those claims based on the
evidence and record presented to the court.”

Appeal
The Land Use Commission sought to have
the appeal skip the Intermediate Court of
Appeals and be heard before the state Su-
preme Court, a request the justices granted.

The justices agreed with Strance that the
LUC did not follow the correct process for

reversion in this case, since Bridge and DWAL
had “substantially commenced use of the
property.” However, they added, “To the
extent DW and Bridge argue that the LUC
must comply with the general requirements
[for redistricting] anytime it seeks to revert
property, they are mistaken.”

“The express language of HRS § 205-4(g)
and its legislative history establish that the
LUC may revert property without following
those [redistricting] procedures, provided that
the petitioner has not substantially com-
menced use of the property in accordance
with its representations. In such a situation,
the original reclassification is simply voided.”

In the ‘Aina Le‘a case, “the circuit court
correctly concluded that the LUC erred in
reverting the property to agricultural use
without complying with the requirements of
HRS § 205-4 because, by the time the LUC
reverted the property, DW and Bridge had
substantially commenced use of the land in
accordance with their representations,” the
Supreme Court ruled.

The LUC also took a hit for not defining
what it meant by having the 16 units “com-
pleted” by the March 2010 deadline. The
justices noted that in August 2009, DWAL
president, Robert Wessels, had informed the
LUC that the townhouses would be com-
pleted before they would be connected to
sewer, water, or electricity. “The LUC failed
to state with ‘ascertainable certainty’ that in
addition to completing the physical
townhouse structures, certificates of occu-
pancy were also required” by the March 31
deadline, the high court wrote. “Thus, to the
extent the LUC kept the OSC pending be-
cause ‘[S]ixteen affordable units have been
constructed, but no certificates of occupancy
have been obtained,’ it erred in doing so.”

Finally, the justices agreed with Strance
that the LUC erred by not resolving the OSC
within 365 days: “The circuit court concluded
that the OSC had to be resolved by December
9, 2009, i.e., 365 days after the initial OSC was
issued… The LUC’s findings of fact and

Left to right: An artist’s rendering of a completed structure for Villages of ‘Aina Le‘a; an unfinished building at the ‘Aina Le‘a site;  the ‘Aina Le‘a construction site.

Photos from May 2010 LUC site visit.
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conclusions of law were not filed until April
25, 2011. Although the LUC had rescinded the
OSC on September 28, 2009, that rescission
was conditioned upon the completion of
sixteen affordable housing units by March 31,
2010. On July 26, 2010, the LUC entered an
order finding that the condition precedent
was not satisfied, and that the OSC remained
pending. Thus, the OSC was not resolved
until April 25, 2011, well beyond the 365 days
allowed” by statute.

And that is where the concurrence with
Strance ends.

Rebuffs
When DWAL and Bridge attorneys were
arguing that their clients’ constitutional rights
to due process and equal protection were
violated, they relied heavily on other LUC
dockets that, they said, demonstrated the
extent to which the LUC had singled out
‘Aina Le‘a for harsher treatment.

Over the objections of the state’s attor-
neys, Judge Strance had allowed Bridge and
DWAL to put into the record dockets from six
other redistricting petitions – a decision the
LUC appealed. “Specifically, the LUC argues
that the circuit court erred in allowing 9,917
pages of documents from the dockets of six
other cases before the LUC to be included in
the record. To the extent these specific docu-
ments were not before the LUC, the LUC is
correct that the circuit court erred in denying
its motion to strike,” the high court found.

Although both Bridge and LUC had cited
these cases in arguments to the LUC, at no
time did they “present documents from those
other cases to the LUC to consider…. Also,
they did not move to supplement the record
on appeal once the case was in the circuit
court and did not request that the circuit
court take judicial notice of the dockets.”

Strance’s rulings on the question of consti-
tutional rights violations were struck down as
well.

The justices noted that customarily they
would not make a ruling on a constitutional
issue if a question before the court could be
resolved by referring to statute. But in this
case, they wrote, “Bridge has a suit pending
against the LUC and its commissioners in
federal court, raising many of the same issues
presented in the instant appeal. The federal
district court stayed that case pending resolu-
tion of this appeal… The LUC filed an appeal
and Bridge a cross-appeal from the [federal]
district court’s order… The United States
Court of Appeals for the Ninth Circuit heard
oral argument on the cross-appeals on June
10, 2014, and thereafter issued an order with-
drawing submission of the appeal, pending
our decision in this case. In the interest of

judicial economy, we therefore also consider
the constitutional claims decided by the cir-
cuit court.”

The circuit court was within its rights to
consider the claims, the Supreme Court found
– contrary to the objection made by state
attorneys. But it erred when it concluded that
there was any violation of constitutional
rights.

Strance determined that the LUC had
denied Bridge and DWAL their “rights to a
meaningful opportunity to be heard” in LUC
proceedings. But the Supreme Court deter-
mined that “both Bridge and DW had notice
and meaningful opportunity to be heard
before the LUC reverted the property. With
respect to notice, as early as September 2008,
Bridge was aware that the LUC was consider-
ing issuing an OSC. The LUC issued the
written OSC on December 9, 2008. This was
two months before DW had obtained any
interest in the property. Both Bridge and DW
therefore plainly had notice that the LUC
might revert the property.”

“With respect to a meaningful opportu-
nity to be heard,” the Supreme Court ruling
goes on to say, “Bridge presented testimony
… during hearings on January 9, 2009, and
April 30, 2009… [A]fter the LUC voted to
revert the property, it did not issue a written
order effecting the reversion. In fact, the LUC
stayed entry of its decision and order and
allowed DW to present evidence during a
hearing on June 5, 2009. DW also presented
additional testimony during a hearing on
August 27, 2009. After the March 31, 2010
deadline for the completion of the sixteen
units had passed, DW was again heard by the
LUC during a hearing on July 1, 2010. The
LUC held subsequent hearings on November
18, 2010, January 20, 2011, March 10, 2011,
April 8, 2011, April 21, 2011, and May 13, 2011.
Bridge and DW were each represented by
counsel during all of these subsequent hear-
ings.”

‘Good Reason to be Wary’
In her ruling, Strance stated that the LUC’s
final order “was by its terms arbitrary and
unreasonable, having no substantial relation
to the public health, safety, morals, or general
welfare.”  Although she was quoting language
from an earlier state Supreme Court opinion,
the justices found, “the facts of this case do
not support such a conclusion.”

At this point, near the end of the 78-page
ruling, the justices provide a short recap of the
history of the LUC docket, noting that by the
time the LUC issued its show-cause order in
December 2008, “the land had changed hands
numerous times and the LUC had amended
the original reclassification order on multiple

occasions. Moreover, … by the end of 2008,
the landowners had done little to develop the
property in accordance with representations
made to the LUC. Given this history, the LUC
was understandably wary of representations
being made by Bridge and DW that they
would be able to satisfy the 1991 order’s
conditions, as amended in 2005. Neverthe-
less, Bridge and DW repeatedly assured the
LUC that they would be able to complete the
affordable housing units by November 2010.
As it turned out, however, Bridge and DW
did not comply with numerous other repre-

Environment Hawai‘i has published
numerous articles on the ‘Aina Le‘a
case over the last few years. Here is an
abridged list:

• “Judge Halts Work at ‘Aina Le‘a
and Orders Supplemental EIS,”
March 2013;

• “A Frustrated LUC Orders
Reversion to Agriculture of ‘Aina
Le‘a Land,” February 2011;

• “More Promises from Developer
as ‘Aina Le‘a Fails to Meet
Deadline,” December 2010;

• “ ‘Aina Le‘a Seeks Two-Year
Extension of Deadline for
Affordable Housing,” October
2010;

• “Office of Planning: ‘Aina Le‘a
Project Has Not Met, Cannot Meet
LUC Deadlines;” June 2010;

• “Under New Management,
‘Aina Le‘a Is Given Yet Another
Chance by LUC,” October 2009;

• “After Years of Delay, LUC
Revokes Entitlements for Bridge
‘Aina Le‘a,” June 2009;

• “Bridge ‘Aina Le‘a Gets
Drubbing from the Land Use
Commission,” March 2009;

• “2 Decades and Counting: Golf
‘Villages’ at Puako Are Still a Work
in Progress,” March 2008.

All articles are available on the
Archives page of our website,
http://www.environment-
hawaii.org.  Access is free to current
subscribers. Others may purchase a
two-day access pass.

For Further Reading
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sentations made to the LUC.  Thus, although
Bridge and DW may disagree with the process
that ultimately resulted in the reversion, the
LUC’s conduct was not ‘arbitrary and unrea-
sonable,’ given the long history of unfulfilled
promises made in connection with the devel-
opment of this property. In these circum-
stances, the circuit court erred in concluding
the LUC violated Bridge’s and DW’s substan-
tive due process rights.”

The justices also throw out the claim that
the LUC violated DWAL’s and Bridge’s con-
stitutional right to equal protection under the
law. “DW argues that it was treated differently
than others who were similarly situated,” they
write. “Neither DW nor Bridge, however,
have demonstrated that they were treated
differently than other similarly situated de-

velopers because the documents from the
LUC cases involving the other developers
were not properly included in the record on
appeal.”

Even if they had been able to demonstrate
different treatment, the justices go on to say,
“their equal protection argument still fails
because they did not establish that the LUC
was without a rational basis… Given the long
history of this property and the LUC’s deal-
ings with the landowners over the course of
many years, we cannot say it was irrational for
the LUC to exercise its broad discretion by
imposing a completion deadline. Again, the
LUC had good reason to be wary of any
assurances being offered by Bridge and DW,
given the history of the project.”

— Patricia Tummons

A federal rule that, for all intents and
purposes, does away with bigeye tuna

catch limits for the Hawai‘i longline fleet is
being challenged in U.S. District Court.

The lawsuit, filed November 20, was
brought by Earthjustice on behalf of three
conservation groups: Conservation Council
for Hawai‘i, the Center for Biological Diver-
sity, and Turtle Island Restoration Network.
It asks the court to find that the National
Marine Fisheries Service, the U.S. Depart-
ment of Commerce, and Secretary of Com-
merce Penny Pritzker violated an interna-
tional treaty and the Administrative Procedure
Act by adopting a rule on October 28 sanc-
tioning a new system of bigeye quota alloca-
tion. In effect, the rule increases by as much as
3,000 metric tons a year the amount of bigeye
tuna that Hawai‘i longline vessels may bring
into port in Honolulu. This amount is almost
as much as what is allowed to the fleet under
a quota system established by the interna-
tional Western and Central Pacific Fisheries
Commission. (For 2014, the quota was 3,763
metric tons. In 2015 and 2016, it is 3,554 MT,
and it declines to 3,345 MT in 2017.)

“NMFS’s purpose in adopting the rule was
to enable the Hawai‘i-based deep-set longline
fleet to continue fishing for bigeye after it
reaches the catch limit for U.S.-flagged longline
vessels set forth” in the WCPFC conservation
and management measure for tropical tunas,
writes Earthjustice attorney David Henkin in
the complaint.

The “quota shifting rule,” as Earthjustice
calls it, runs counter to the obligation the

Conservation Groups Challenge NMFS Rule
That Lifts Bigeye Catch Limit for Longliners

United States and all other members of the
WCPFC have to ensure that the effectiveness
of the commission’s conservation measures
“is not undermined by a transfer of longline
fishing effort or capacity to other areas within
the Convention Area,” the lawsuit says. Most
of the catch of bigeye that lands in Honolulu
is caught in waters under the commission’s
jurisdiction.

The rule establishes an annual quota for
each of the three U.S.-flagged territories in the
Pacific: American Samoa, Guam, and the
Commonwealth of the Northern Mariana
Islands. Then it allows each of these territories
to allocate up to half of that amount to the
Hawai‘i fleet. Initially set at 2,000 MT a year,
the quota is to be adjusted annually.

“First, the Quota Shifting Rule invents out
of whole cloth separate catch limits for each
U.S. Pacific territory, above and beyond the
3,763-metric-ton quota for all U.S.-flagged
longline vessels… The rule then purports to
authorize each territory to enter into an agree-
ment to allocate to the Hawai‘i-based deep-
set longline fleet (which targets tuna, includ-
ing bigeye) up to 1,000 metric tons of its
fictional 2,000-metric-ton quota.”

Since the U.S. Pacific territories “collec-
tively catch far fewer than 1,000 metric tons of
bigeye tuna per year,” the new rule “allows for
a substantial net increase in fishing effort by
U.S. vessels, undermining international ef-
forts to end overfishing of bigeye tuna,” the
complaint says.

In fact, the new rule reflects a practice that
has been in place since 2011. Each year, as the

Hawai‘i longliners approach their annual
quota of Western Pacific bigeye, NMFS be-
gins to allocate the catch for the remainder of
the year to one of the territories – whichever
one has signed an agreement for that year
with the Hawai‘i Longline Association. The
HLA pays a certain amount to the territory,
which is to be deposited into a fund that is to
finance improvement in fisheries manage-
ment in the area. (Under the Magnuson-
Stevens Act, the funds for each of the territo-
ries are controlled by the Western Pacific
Fishery Management Council, or Wespac.)

What is different this year, and which is
called out in the lawsuit, is the language in the
WCPFC conservation and management mea-
sure (CMM) for tropical tunas. Until last year,
the CMM that governed catches of bigeye did
allow for separate catch limits for the U.S.
territories and the United States proper. How-
ever, the CMM that was adopted in Decem-
ber 2013, the lawsuit notes, does not establish
separate longline catch limits for the territo-
ries. “Instead, CMM 2013-01 provides that
‘attribution of catch and effort shall be to the
flag state’ and establishes a single bigeye catch
limit for all U.S.-flagged longline vessels, in-
cluding both Hawai‘i-based longline vessels
and any longline vessels from the U.S. Pacific
territories.”

A Different Reading
In the rule published by NMFS on October
28, NMFS seems to acknowledge that the
U.S. territories are not given individual catch
limits in CMM 2013-01. That measure, NMFS
states in responding to comments on the draft
rule, “does not establish an individual limit
on the amount of bigeye tuna that may be
harvested annually in the WCPFC Conven-
tion Area by Small Island Developing States
(SIDS) and participating territories (PTs) of
the WCPFC, including American Samoa,
Guam, and the CNMI.” However, it goes on
to say, “to allow for the limited transfer of
quota from the U.S. territories” to the Hawai‘i
longliners, NMFS “is establishing 2,000-MT
limits for each territory. These overall limits
… will help ensure sustainability of the stock.”

But Henkin of Earthjustice argues that
establishing such limits flies in the face of the
WCPFC measure.

“Paragraph 5 of CMM 2013-01 expressly
states that, for purposes of the longline catch
limits … ‘attribution of catch and effort shall
be to the flag state’ (except in cases involving
charter arrangements, which are not at issue
here),” Henkin said in an email to Environ-
ment Hawai‘i. “Vessels from the U.S. Pacific
Territories fly the U.S. flag, so under this rule,
their catch is attributed to the United States.”

“Notably, CMM 2008-01” – the previous
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Environment Hawai‘i has published
several articles on this practice of
“quota shifting.” See:

• “Hawai‘i Longliners’ Bigeye Tuna
Limit Jumps 80 Percent Under Pro-
posed Rule,” April 2014;
• “Up to 17 Percent of Bigeye Catch
in Hawai‘i Is Logged to Territories,”
April 2014;
• “NMFS Ignores Letter of the Law
in Extending Bigeye Quota Exemp-
tion,” August 2013;
• “Federal Law Gives Hawai‘i
Longliners Free Rein to Ignore Inter-
national Quota,” January 2012.

For Further Reading

Wespac Responds to Article on its Push
To Reduce Size of Pacific Islands Monument
The following letter was received from the
Western Pacific Fishery Management
Council’s communications officer, Sylvia
Spalding. We reprint it in its entirety.

In its December 2014 issue, Environment
Hawaii published an article on the West-

ern Pacific Regional Fishery Management
Council’s meeting with officials from the
White House on September 9, 2014, in Wash-
ington, D.C., to discuss the President’s plans
to expand the Pacific Remote Islands Marine
National Monument boundaries. There are
several incorrect statements in the article.

The article intimates that the Council was
engaged in improper lobbying. However,
lobbying restrictions applicable to fishery
management councils, as set forth in OMB
circulars and 50 CFR 600.227, apply to con-
tacts with Congress, not with the Executive
Branch. It is surprising to see criticism of a
situation where White House officials re-
quested information from the fishery man-
agement council when that information
would help them better under stand the
impact of their proposed conservation deci-

sions on local communities and thus contrib-
ute to better informed decisions.

The Council was invited by the White
House to participate in this meeting, and the
meeting was consistent with the Magnuson-
Stevens Fishery Conservation and Manage-
ment Act. By attending the Council was
being responsive to the White House’s re-
quest and doing the job  it was appointed to
do.

The article also reports on the cost and
duration of the hotel stay in DC and the cost
to produce briefing material for the meeting.
These expenses were appropriate. Council
members traveled from Hawai‘i, American
Samoa and the Commonwealth of the North-
ern Mariana Islands (CNMI). Flight time
from the CNMI to D.C. averages 20 to 24
hours and crosses 15 time zones. Flight time
from American Samoa averages 25 to 29 hours
and crosses six time zones and  the equator.
Travel and accommodations reflect these fac-
tors. The cost of the briefing booklet was
unanticipated but necessary when the Coun-
cil learned that the meeting site was not
equipped for PowerPoints. These costs in-

cluded photocopying and binding expenses at
the local FedEx.

The article also implies that Ed Watmaura,
Ricardo DeRosa, Pierre Kleiber, Makani
Christensen, Neil  Kanemoto, Bob Fram,
Roy Morioka, Tony Costa, Brooks Takenaka,
Frank Farm and Steven Lee attended the
September meeting with White House offi-
cials. None of them did.

Author’s Response:
With regard to the matter of lobbying, the
Magnuson-Stevens Act prohibits fishery man-
agement councils from using taxpayer funds
to lobby legislative bodies unless specifically
invited to do so. Given the White House
invitation, noted in our article, what the coun-
cil did does not violate the MSA.

We were wrong in the list of attendees at
the meeting. The names we provided testified
at a meeting sponsored by NOAA and the U.S.
Fish and Wildlife Service the previous month.
Those attending the White House meeting,
in addition to the individuals whose way was
paid by taxpayers, were Sean Martin, former
council chair, and Svein Fougner, formerly a
NMFS manager and now consultant to the
Hawai‘i Longline Association. We apologize
for the error.

We appreciate the opportunity to correct
the record.

WCPFC measure regulating bigeye catches –
“did not have this flag-based attribution rule,”
Henkin wrote.

In the 2013 conservation measure, there is
no provision made for individual longline
quotas for the territories. Rather, Paragraph 7
of the measure states: “Unless otherwise stated,
nothing in this measure shall prejudice the
rights and obligations of those small island
developing State Members and Participating
Territories” – this would include the U.S.
island territories – “seeking to develop their
domestic fisheries.”

The Current Agreement
Under the new rule, November 28 is the
deadline by which the HLA and its cooperat-
ing territory must submit for NMFS approval
the agreement they have worked out. That
date is no accident: in recent years, the Hawai‘i
fleet has come dangerously close to meeting
its 3,763-MT quota just as the high season for
ahi is ramping up.

In 2013, the HLA signed on with the
Commonwealth of the Northern Mariana
Islands, agreeing to buy 1,000 tons of its quota
for three years. For 2013, payment was to have
been $150,000; for 2014, $175,000; and for
2015, $200,000.

In September 2014, the agreement was
amended to reflect the anticipated new fed-
eral rule, a draft of which had been published
in January 2014. Although the new rule states
that the quota set at 2,000 metric tons is to be
reviewed annually and adjusted to reflect the
conservation status of bigeye tuna – now in an
overfished state by any standard – the agree-
ment makes no mention of any adjustment.

About the only indication that HLA and
the territory recognize that there may be a
crisis in bigeye management comes at the end
of the “Recitals” section of the agreement: “In
executing this Agreement, the parties consid-
ered and accounted for recent and antici-
pated harvest on the bigeye tuna stock that is
the subject of this Agreement.”

Michael Tosatto, administrator of
NMFS’ Pacific Islands Regional Office in
Honolulu, said that NMFS had approved
the agreement for 2014. “We did receive
such an arrangement and determined that
it met the requirements of the regulations,”
he stated in an email to Environment
Hawai‘i.

But what about the failure of the agree-
ment to account for any annual adjustment
of the territorial quota? “It is important to
remember that the NMFS [regulations] are

the meaningful document,” Tosatto said.
“A 2,000 ton limit and 1,000 tons available
for such arrangements is established for
2014. There will be annual decisions on
both these points by NMFS…. Next year,
new limit decisions will guide the availabil-
ity.”                        — Patricia Tummons
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WCPFC continued from page 1

stocks reach a critical state, so as to force the
commission to do something, he said.

“Until then, we continue to waste
everyone’s time,” he said.

Potential for Success
Last year, when the commission’s scientific
committee released its assessment suggesting
that the Western and Central Pacific bigeye
tuna stock had likely become overfished,
several conservation groups called for strong
and swift action to be taken at the
commission’s December meeting.

Greenpeace called for a ban on all FAD
fishing, a reduction in both longline and
purse seine quotas, and the closure to tuna
fishing of all high seas pockets, among other
things. (The high seas pockets are areas of
international water completely surrounded
by territorial waters.) The Pew Charitable
Trusts focused more on CMM 2013-01’s inef-
fective FAD closure requirement. Despite the
required four-month FAD closure last year,
purse seine catches of bigeye reached an all-
time high. Pew suggested that the commis-
sion replace the FAD closure provisions with
FAD set limits that, according to scientific
advice, would reduce fishing mortality by 36

percent compared to 2008-2011 average lev-
els.

But by the time the commission met in
December, it had received only a single pro-
posal to amend CMM 2013-01. A group of
eight commission member countries called
the Parties to the Nauru Agreement, or PNA,
had submitted a joint proposal with Tokelau
that called for a broad range of management
measures, including a limit on the number of
FADS that can be deployed annually and a
ban on night-setting during months when
FADS are not to be used.

When it came time to discuss amending
CMM 2013-01, the United States and the
European Union both argued that since it
was adopted just a year ago, more time should
be allowed to see if it will effectively reduce
fishing mortality.

A month before the commission meeting,
its scientific committee issued a paper explor-
ing the likelihood that CMM 2013-01, un-
amended, would increase bigeye spawning
biomass to an acceptable level. In short, the
committee found that maybe the measure
could succeed, but it couldn’t say for sure.

One of the main problems with assessing
the measure is that its “ ‘either/or’ choices,
exemptions, or exclusions and decisions yet
to be made” make it impossible to predict
future levels of purse seine effort and longline
catch, the committee states.

For example, when it comes to purse seine
fishing on FADS, countries have a choice of
increasing the number of months vessels can’t
fish on FADS or reducing the number of FAD
sets they make.

“There are a number of outcomes in terms
of actual future catch-and-effort levels. We
have made hopefully sensible assumptions,
but there is obviously no certainty that they
are correct,” the committee states.

Still, the committee report offers some
hope: Based on recruitment rates from the
past few years, CMM 2013-01 could poten-
tially reduce the risk of overfishing bigeye to
an “acceptable” four percent. At the WCPFC
meeting, committee scientist John Hampton
clarified that this scenario assumed that by the
end of 2017, the five-month FAD closure
predicted in CMM 2013-01 would be in effect.

Disproportionate Burden
The problem with pinning the success of
CMM 2013-01 on the five-month FAD clo-
sure is that the measure includes a loophole

that could prevent the extension of FAD
closures beyond four months. Basically, it
states, if the commission fails to pass a mea-
sure addressing the disproportionate burden
that SIDS are shouldering as a result of the
provisions within CMM 2013-01, the five-
month FAD closure won’t happen. SIDS,
many of whose economies rely heavily on the
sale of fishing access rights to foreign purse
seine vessels, have argued that CMM 2013-01’s
limits on FAD fishing by those vessels imposes
an unfair economic burden.

Although the commission had held a work-
shop ahead of the December meeting to try to
address the disproportionate burden issue, it
had clearly not been resolved, given some of
the discussion within the small working group
on tropical tunas.

A report from the workshop noted that
Tokelau, at least, suffers a loss of $400,000 a
month for each month closed to FAD fishing.
Even so, Russell Smith, head of the U.S.
delegation, questioned whether enough in-
formation had been provided to quantify the
actual burden on all SIDS.

“We still haven’t answered the fundamen-

tal questions of disproportionate burden:
What are the benefits, costs, across all CCMs?
Which of the SIDS get impacts? That has to
be quantified, then we have to figure out how
to alleviate,” he said.

The European Union’s Angela Martini
added, “Despite what is being said that it’s so
clear there is a disproportionate burden, I
don’t think we agree on that.”

She noted that despite the claimed eco-
nomic impacts of FAD closures, some SIDS
suffered no loss in the number of fishing days
they sold and, in fact, the price of those days
had gone up.

“The price of a vessel day at the moment is
so high, several parties are considering not
buying those days. It has nothing to do with
the [FAD] closure. … It’s not like less days
have been sold at less price. … The arguments
put forward are not so straightforward in our
opinion,” she said.

She argued for the development of a meth-
odology that assesses the actual burden SIDS
endure as a result of CMMs, but discussions
toward that end eventually led to a long,
uncomfortable silence.

In fact, all attempts in the tropical tuna
small working group to clarify limits on fleet
capacity, to address the disproportionate bur-
den issue, or to refine longline and purse seine
fishing measures ended in one long silence
after another.

Lackluster Effort
The tropical tuna small working group met
three times during the course of the five-day
WCPFC meeting. As one U.S. delegate put
it, there seemed to be no appetite in the
room for compromise. With negotiations
repeatedly hitting dead ends, outgoing chair
Charles Karnella halted the working group’s
discussions on the second to last day of the
meeting.

Despite the apparent gridlock, though,
some attendees believed more could have
been achieved. If the commission had had
two more days, then maybe more progress
could have been made on tropical tunas, one
delegate told Environment Hawai‘i. And he
was not alone in thinking that at least some of
the limited progress was due to insufficient
effort. As the days ticked by, Karnella noted
repeatedly during the plenary that the com-
mission was running out of time to decide on
a revised topical tuna measure, yet he did not
convene a working group for that agenda
item until the middle of the week. And in the
group’s three meetings, some attendees said,
Karnella seemed less inclined to facilitate
discussion and more apt to leave the situation
deadlocked.

On the final day, as some delegates started

“The arguments put forward are not so
straightforward in our opinion.”

— Angela Martini, European Union
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again pointing fingers at one another for the
failure to adopt a new tuna measure, one of
Japan’s main negotiators suggested that the
entire commission was at fault.

 “Last year, we had a five-day meeting,
but we started the discussion [on tunas] one
day before the meeting and we continued
the meeting on the last day. Compared to
last year’s effort, this year, how much effort
have we allocated for this discussion? Maybe
only one or two days,” he said. “It’s not wise
to criticize each other. It’s our fault.”

Indeed, when Karnella asked on the last
day whether it would be worth reconvening
the tropical tuna working group, no one
spoke up.

A Bright Spot?
In the end, the only significant changes to
CMM 2013-01 dealt with the provision of
operational catch-and-effort data by six Asian
countries that have consistently cited domes-
tic restrictions as their reason for providing
only aggregated catch data. Without opera-
tional data, many have said the commission is
unable to create robust stock assessments.

Based on a proposal from the Forum
Fisheries Agency (a consortium of Pacific
island states), Japan, China, Taiwan (or Chi-
nese Taipei), Korea, Indonesia, and the Phil-
ippines all agreed to start providing opera-
tional data. However, the agreement came
with several conditions: The data would only
be provided for fishing in waters south of 20
degrees North, or roughly the same latitude as
Hawai‘i, and would not include catch by
artisanal, small-scale vessels. Also, the com-
mission would keep the data confidential.

One of the more concerning conditions
was one that gave a three-year grace period
to any of the countries that had a “practical
difficulty” in providing 2015 operational
data. Such countries would have to supply
the information only after domestic con-
straints were lifted. Indonesia’s “grace pe-
riod” would be indefinite.

The EU’s Martini asked how a three-year
grace period would help, given that CMM
2013-01 expires in 2017.

Japan’s delegate said the condition was
simply “the outcome of compromise of al-
most 22 members.” He added that, actually,
only very few countries will use the grace
period.

Smith of the U.S. delegation acknowl-
edged the measure as a step forward on the
data issue, but stressed that it was, unfortu-
nately, a small one.

“I’m hoping this is a temporary solution
and we can continue to work to make the data
provided … more robust and achieve this in
a rapid fashion,” he said.

Martini added, “To say the added value of
this is very limited is an understatement.”

However, she, along with the rest of the
commission, supported the adoption of the
measure.

! ! !

Limits to Longline Gear,
Plans to Protect Sharks

Sharks received a bit more protection un-
der a new measure approved by the com-

mission. More might have been achieved but
for resistance from certain countries that wish
to continue shark finning.

The FFA had proposed in November a
measure that would have required detailed
catch reporting, compliance with interna-
tional shark conservation measures, and the
landing of sharks caught with their fins at-
tached, among other things. However, after
tough negotiations in small working groups
at the WCPFC meeting, the FFA wound up
putting forth a “very simplistic measure that
would take us to the next level of the conser-
vation of sharks in the Western and Central
Pacific,” said one delegate from Palau, an FFA
member country.

The scaled-back measure has two parts.
First, it prohibits longline vessels from us-
ing certain types of branch lines and leaders.
Second, for longline fisheries that target
sharks, the measure requires commission
members to develop management plans
that include specific authorizations to fish,
such as a license and a catch limit or other
measure to keep shark catches to acceptable
levels. The plans must also demonstrate
how fisheries avoid catch and maximize live
release of severely depleted shark species
such as silky and oceanic whitetip sharks.

All shark management plans must be ready
for commission review and approval by its
next meeting in December.

Angela Martini, the delegate for the Euro-
pean Union, lamented the fact that the origi-
nal measure had been stripped of its stronger
provisions. The EU had itself proposed a
lengthy shark conservation measure that also
sought to reduce shark finning, but, after the
small working group discussions, chose not to
push it.

“We were very much in favor of fins
naturally attached. No exceptions,” she said.
“We support the adoption of this measure,
but, once again, we express our disappoint-
ment with those countries that continue to
oppose significant progress in the protection
of shark species … especially particularly
vulnerable sharks.”

! ! !

Lack of Penalties Leads
To Rampant Non-Compliance

Not only does WCPFC seem unable to
adopt measures that will adequately pro-

tect tuna stocks, most of its members seem
incapable of complying with the measures that
are passed.

According to Alexa Cole, chair of the
commission’s Technical and Compliance
Committee (TCC), only a handful of the more
than three dozen commission members were
deemed last year to be compliant: Canada,
Mexico, Nauru, New Caledonia, Niue, Tonga
and Tokelau. The rest, including the United
States, would have been considered non-com-
pliant, but now there seems to be another
category: un-assessed.

At the WCPFC meeting, Japan, in particu-
lar, vehemently argued that it had complied
with all of WCPFC’s conservation measures.
And because Japan simply refused to accept
the commission assessment of it as non-com-
pliant, the commission decided instead to
consider it as merely “un-assessed,” thus allow-
ing the commission to approve the TCC com-
pliance report.

That so few countries actually follow the
commission’s measures seemed to dishearten
the Nauru delegation. One of its members
suggested the commission should approach
the rampant non-compliance issue.

“We try to get these things done properly.
… It seems to me now the other group is more
popular. I might be joining them next year. …
Why do we do this process?” he asked.

Many have attributed the lax attitude to-
ward compliance to the lack of penalties.
When the commission created its compliance
scheme, it bifurcated the process by passing an
assessment framework, but not a penalty sys-
tem.

The commission struggled to get a penalty
scheme adopted at the December meeting,
but it was difficult given that so many members
have now been assessed as non-compliant.

The compliance measure proposed by the
commission’s chair suggested that members
determined to be high-priority non-compliant
could face a loss of quota or access to data,
among other things. In the end, the proposal
failed.

For more on WCPFC, read our January
2014 pieces, “For Another Year, Pacific Bigeye
Tuna Go Without Strong International Pro-
tection,” and “As Commission Dithers, Tuna
Decline” (editorial). Both and more are avail-
able on our website, www.environment-
hawaii.org.                       —Teresa Dawson
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The state Board of Land and Natural
Resources last month unanimously ap-

proved a 65-year pipeline easement to Sum-
mit Biofuel, LLC. The company plans to use
the pipeline to move biofuels from cargo ships
at the port of Hilo to a renovated tank farm
nearby. The one-time rental payment recom-
mend by the Department of Land and Natu-
ral Resources’s Land Division has yet to be
determined.

The pipeline and fuel tanks were used for
years by Shell Oil, which completed work on
the 10-inch-diameter asphalt cement pipeline
and associated heating oil lines in 1963. In
1980, the company assigned its lease to Pauley
Petroleum, which stopped paying lease rent
to the state for the pipeline easement in 1993.
(The asphalt tank site, meanwhile, was leased
to Big Island Asphalt, and although it did not
pay lease rent to the state, some reports suggest
it may have continued to use the pipeline well
into the 2000s.)

In 1998, the Land Board wrote off the
unpaid balance of lease rent owed by Pauley
Petroleum, now known as Hondo Oil & Gas.
A few years later, the extension of the pipeline
that ran from Pier 2 to Pier 3 was removed.

New Beginnings
Two years ago, Summit Biofuel owner Charles
Barker III began investigating the possibility
of refurbishing the tanks and pipeline to bring
biofuels into Hilo. He set up two limited
liability companies with the Department of
Commerce and Consumer Affairs – Summit
Biofuel, in March 2013, and Hoku Kai
Biofuels, in May of that same year. Within a
few months, he had begun talking with the
state Department of Health about what might
be required to bring the facility back into
usable condition and in October 2013,
Makawao Sugar Limited Partnership gave
Hoku Kai Biofuels a deed to the property.
Not until the end of December was financing
in hand, apparently allowing Hoku Kai to
give a mortgage in the amount of $2.3 million
to the former owners, representing most of
the $2.9 million sales price. Both deed and
mortgage were recorded with the state Bureau
of Conveyances on January 3, 2014.

Barker signed the documeents on behalf of
Hoku Kai, but by April, he was out of the

Land Board Gives Green Light
To Big Island Biofuel Project

picture. According to a filing made on April 1
with the state Department of Commerce and
Consumer Affairs, the three new principals of
Hoku Kai Biofuels were Michael Petras, Kevin
Gorman, and Hank Correa. The first two are
affiliated with NextFuels, a mainland com-
pany that, according to its website, “has spe-
cialized in the logistics and marketing of
biodiesel for over nine years.” Before founding
NextFuels, the website states, Petras was with
Falck Bioenergy Singapore and developed
palm plantations in Southeast Asia. Before
that, he was president of Texas-based Na-
tional Biofuels. Gorman’s career followed a
similar trajectory, with a stint at National
Biofuels followed by a period at Falck
Bioenergy Singapore.

Correa is a Big Island real estate broker
based in Hilo, and, says Barker, his partner in
Summit Biofuel. “There are two parts to
Hoku Kai,” he said. “One is NextFuels, the
other is Summit. Hank is a member of Sum-

mit with me. He is my part of the company’s
voice. NextFuels is more the funding.”

Who’s On First?
The involvement of NextFuels in the project
is mentioned on the company’s website, where
it states it has a “sphere of influence” in
Hawai‘i and that it has purchased the fuel tank
facility. However, in documents submitted to
the state, including the final environmental
assessment and the filings of all the Hoku Kai-
related companies, NextFuels is not men-
tioned.

Yet Barker readily acknowledges that
NextFuels is providing much, if not all, the
financing for the project, which, he told Envi-
ronment Hawai‘i, “transcended to a higher
level of funding than I have the capacity for.”
And mention of NextFuels does appear, albeit
almost cryptically, in a Phase I Environmental
Site Assessment prepared in December 2013
by Environmental Science International. ESI
interviewed several parties associated with the
project, including Ricardo “Rick” Barbati.
Barbati is the owner of the building in Hilo
that Hoku Kai Biofuels and a host of associ-
ated companies use as their headquarters. He
described his involvement with the project as
“future owner – Summit/NextFuels merger
to acquire property.”

Still, Barker insisted in a phone inter-
view, “NextFuels is only our funding part-
ner. They’re not Hoku Kai.”

NextFuels’ deep pockets may have been
needed to purchase the tank farm, but the
transfer of the property later last year could
have have been covered by a charge card. In
June, Hoku Kai conveyed the property to
yet another entity, Lea Ha Ana ‘Ole, LLC,
for $1,001 (although the mortgage Hoku
Kai had given to Makawao Sugar Planta-
tion Limited Partnership still had not been
released). Lea Ha Ana ‘Ole is another lim-
ited liability company that Barker estab-
lished in September 2013.

Interviewed by Environment Hawai‘i,
Barker insisted that Hoku Kai continued to
remain the owner. The tank farm “wasn’t
sold in June,” he said. Lea Ha Ana ‘Ole “is just
a holding company, for financial purposes. It
[the tank site] is still owned by Hoku Kai.”

Why was the land transferred at all? he was
asked.

“It’s just being held in trust until all the
formal funding is completed, much like a
trustee holds something,” he answered. “It
will revert to Hoku Kai once the funding is in
place.”

Palm Oil?
Given the apparently extensive backgrounds
of the NextFuels principals in the trade of
palm oil from Southeast Asia, Barker was
asked if palm oil will be the eventual source of
biofuel brought into the Hilo harbor.

His concept, he said, “was to have some
capacity to bring non-fossil fuels in that are
less expensive than fossil fuels.” Palm oil,
however, “is not a good fuel. A much pre-
ferred feedstock is canola, though there’s not
a lot available from the U.S. market – the
Jones Act makes it cumbersome to bring in.”

Canada is the “preferred source” of canola
oil, he said, adding, “We will make sure any
fuel we would supply would be properly
sourced – no rain forest or inappropriate
labor practices. We have a world purpose that
transcends individual agendas.”

When asked whether NextFuels would
be bringing in palm oil, Barker acknowl-
edged the NextFuels people “have a decid-
ing vote. Yes, it’s one of those things that
happens. When you’re faced with having to
procure capital, the reality I suppose, of
capital structure [is] those that have the
money have the loudest voice. I maintain as
substantial a presence as I can.”

A Bio-mess
Barker has been involved in at least one other
biofuel project in Hawai‘i that, to date, has
borne little fruit outside of the courtroom.

“We have a world purpose that transcends
individual agendas.”            — Charles Barker III
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According to a complaint that Barker filed
in the U.S. District Court in Honolulu,
beginning around 2007, Barker applied to
Hawai‘i County for permits allowing con-
struction and operation of a wood products
facility at the Haina mill, once a part of
Hamakua Sugar, near the town of Honoka‘a.
He states in his complaint that he arranged
financing for this in 2008 with a loan of
almost $5 million from a Pennsylvania com-
pany, Ambit Funding, LLC.

Less than a year later, Haina Properties,
LLC, the company Barker had formed with
Big Island logger Robert Barr, was in default,
and Ambit foreclosed. Barker evidently be-
lieved he had a contract to buy back the mill
from Ambit and devised a number of differ-
ent scenarios, including a biomass energy
plant, a company to market and sell stock-
piled topsoil left over from plantation days
(Kama‘aina Earth Products), and, most am-
bitious of all, a plan to acquire the Hamakua
Energy Partners power plant – if he could
arrange nearly a quarter of a billion dollars for
that scheme.

Barker moved forward with the project,
getting the county to extend the deadline for
performance on the permit and also getting
the permit extended to cover the production
of “biomass synthesis gas.”

In late 2011, the joint venture that Barker
had put together with a number of different
mainland companies began showing signs of
strain, with his partners making payments for
various goods and services that Barker felt
were unnecessary. What’s more, they did not
come up with the financing for the ambitious
biomass energy projects that Barker had ex-
pected. In February  2012, Barker accused his
backers of breach of contract, but a year later,
he signed, “albeit with grave reservations,” an
agreement that gave his partners 87.5 percent
ownership over the projects – on the condi-
tion that within two months, a new agree-
ment would be produced more satisfactory to
him.

Although that new agreement never mate-
rialized, Barker says, he moved forward and
was able to obtain an Israeli source of funds in
the amount of more than $9 million, which
would allow the group to repurchase the
Haina mill, among other things.

The partners did not act on the offer and
instead informed Barker they were pursuing
other avenues of financing, he states in the
complaint. Further, Barker says, he found out
that they were working behind his back to
move forward on the topsoil marketing plan
and other ventures that Barker had come up
with.

In May 2013, Barker, acting as his own
attorney, sued his former associates. The

initial complaint accused
them of unprofessional con-
tact, breach of fiduciary duty,
violations of securities laws,
fraud, misrepresentation,
malfeasance, breach of con-
duct, theft, tortuous inter-
ference, violation of inter-
state commerce laws, and
several other charges as well.
He asked the court to award
damages in excess of $29
million.

Judge Leslie E. Kobayashi
dismissed the complaint but
without prejudice, allowing
Barker to file a second
amended complaint. That,
too, was dismissed without
prejudice in May, with
Barker being allowed to file
yet another amended com-
plaint by June 30.

Barker’s third amended
complaint, filed June 27,
with 48 exhibits, was dis-
missed on October 24. Less
than two weeks later, Barker
filed a motion for reconsideration – and to
disqualify Judge Kobayashi. “This Court can-
not separate itself from it’s [sic] earlier acqui-
escence to the Defendants [sic] tactic of trying
to hide the essential evidentiary documents
such as will resolve not only the above de-
scribed individual defendant responsibility
identification, but the specificity, dates,
times, locations, method of communica-
tions, and documentation of each of the
relevant events which have been, up to this
date, described by Plaintiff to the greatest
extent presently possible in the void of such
documents,” he claims.

The Hoku Kai tank farm near the port of Hilo

Andrew Odell, the Cades Schutte attor-
ney representing the defendants, filed an
objection to Barker’s requests in late Novem-
ber. “Apparently,” he wrote, “… Plaintiff’s
sole basis for seeking recusal of the Court in
this matter is his perception that the Court is
biased because it is ruling against him. …
[T]hat is not a sufficient or proper basis to
seek the Court’s recusal.”

Asked about this case, Barker said it would
almost certainly end up before the 9th Circuit
Court of Appeals. He indicated he was con-
fident he would, in the end, prevail.

— P.T. and T.D.
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Except for a few questions from Land
Board members about spill contain-

ment measures and ownership of the fuel
storage facility, the easement to Summit
Biofuel, LLC passed with very little discus-
sion of the project itself. Debate focused
mainly on a matter raised by Dan Purcell, a
member of the public, regarding what he
saw as inappropriate actions by Hawai‘i
island Land Board member Stanley
Roehrig.

Almost immediately after the DLNR’s
Land Division had briefed the Land Board
about the proposed easement, Roehrig — a
paddler for the Keaukaha Canoe Club in
Hilo since the 1980s, according to the
DLNR’s website, and a member of its board
of directors, according to the Department
of Commerce and Consumer Affairs  —
pushed Summit owner Charles Barker to
do something to benefit the children who
paddle in the area.

Roehrig said that Summit’s facility is
about 200 yards from a children’s paddling
program and that his canoe club had tried
for 15 years to solicit support from busi-
nesses around the pier.

“It’s not often issues come before the
board where we have a say,” Roehrig said,
then asking Barker what the chances were
of Summit helping the kids at Keiki Kai

“Without being inappropriate, I would
like to have a condition on this [easement],”
Roehrig said, suggesting that Summit be
required to work with the community and
a charitable organization to help the kids’

Pali Kai. … If there is a spill, the first place
it’s going to go is the beach where these kids
practice,” Roehrig said.

His motion to amend the Land
Division’s recommendation went without
a second.

Land Board member Chris Yuen, also
from Hawai‘i island, said that while he
respected what Roehrig was trying to do,
he thought the board would need to dis-
cuss with its deputy attorney general the
appropriateness of requiring an applicant
requesting a lease to make a charitable
donation.

“I think you have a good justification
for it, there’s a lot of businesses we could
put the arm on a little bit to make a
charitable contribution, [but] at some point
it’s not appropriate. It’s fine to encourage
people. … I am concerned [about putting]
this on as a requirement,” Yuen said.

Board member Ulalia Woodside ex-
pressed similar concern, adding that there
had not been a thorough discussion of
what group and what activities should
receive assistance.

Roehrig clarified that he didn’t neces-
sarily want Summit to make a financial
donation, but that he just wanted the
company “to help in some fashion.”

“There’s a nexus between the request
and the program. If nobody’s going to
second it, my motion to amend is going to
fail and I’ll accept that,” he said.

In the end, the Land Board approved
the easement without Roehrig’s proposed
amendment. However, Barker on his own
committed to supporting not just pad-
dling programs but children’s programs in
general.                                              — T.D.

‘Inappropriate’ Proposal by Roehrig
Draws Criticism, Fails Without Support

paddling program.
Barker replied that he himself was a

canoe paddler and expressed a willingness
to help.

The only person to testify on the matter
was Purcell, a member of the public who
often attends Land Board meetings. Purcell
expressed his concern about Roehrig’s “con-
tinuous effort” to get applicants appearing
before the Land Board to accept conditions
regarding items of particular interest to
him, “almost a quid pro quo.”

“I’ve seen this in the past. [It’s] always
things he’s particularly interested in or af-
fects his part of the island,” Purcell said.
(Earlier in the Land Board’s meeting,
Roehrig had, in fact, pushed a representa-
tive from Hokukano Ranch to accept a
condition on the conservation easement it
was requesting that would require the ranch
to allow non-profit groups — the Moku o
Hawai‘i Outrigger Canoe Racing Associa-
tion, for example — to take koa logs from
the property “at a nominal cost.”)

Roehrig defended his actions, stating,
“Part of my role as being a board member is
to try to make an effort to make the com-
munity better.” He added that he had no
personal interest in any paddling program.

Although he said he accepted Purcell’s
criticism, he said he was sticking by his
recommendation.

“I want to put a condition on this mo-
tion that the applicant will use reasonable
efforts to provide eleemosynary assistance
to keiki and makule paddling programs at


